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IN THE CHANCERY COURT FOR DAVIDSON COUNTY, TENNESSEE
: P05 BPR 21 AM 9: 38

: : o D RATTER
AMERICAN CIVIL LIBERTIES UNION OF ) L g e, sl
TENNESSEE, on behalf of itself and its members, )
TENNESSEE EQUALITY PROJECT, on behalf ) e Eme
of itself and its nembers, THE HONORABLE -
LARRY TURNER, THE HONORABLE
BEVERLY ROBISON MARRERO, THE
HONORABLE TOMMIE BROWN, BRUCE
BARRY, SCOTT HINES and JON HINES,
RENEE KASMAN and NINA PACENT,

Plaintiffs,

DocketNo. 05 = | 010 =TV

V.

RILEY C. DARNELL, in his official capacty as
Tennessee Sectetary of State, BROOK K.
THOMPSON, in his official capacity as
Coordinator of Elections, PAUL G. SUMMERS,
in his official capacity as Attorney General,
JOHN S. WILDER, in his official capacity 25
Speaker of the Senate, and JAMES O. NAIFEH,
in his officia] capacity as Speaker of the House,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants:.

Introduction

1. . This civil action is brought by the American Civil Liberties Union of Tennessee, the

Tennessee Equahty Project, a group of Members of the Tennessee General Assembly, and by

several individual pxtlzens of the State of Termessee. Plaintiffs seek declaratory relief and an

injunction 10 Efarevént the Tennessee Secretary of State and the Tennessee State Division of

Elections from placing on the ballot in 2006 the proposed ‘Marriage Protection Amendment” to

Article X1 of the Tennessee Consﬁfcutio;;l contained in Senate Joint Resolution 31 because of serious

AN



procedural dseﬁ,cieﬁcies.

2. mSuant to the clear language of Article XI, Section 3, there are two methods -for
amending thé ”fennessce Constitution.

3. The General Assembly may put on the ballot at any general election the question of
whether a limited constitutional convention should be called for the purpose of considering
amandmentsétoi certain specified provisions of the constitution. If the voters approve thisin a
statewide elé_ctiion they then, at the ngxt statewide election, elect delegates to this convention. This
body then mﬁe’;cs and makes its recommendations. These recommendations can be voted on in any
election, and nij:ed only pass by a majority of those casting votes. This method can not be employed
more often than ONGE EVEry SiX years.

4, . ._Tha: General Assembly may also propose amendments directly. A proposed
amendment-mf_:st first be passed by a majonty of the membership of each house during one term of
the General iAsisemjbly. The Tennessee C‘ionstitution then specifically requires that the propoéed
amendmentl;)e:‘_ published six months pric;I to the election of the next General Assembly. Then,
during the next General Assembly term, %each house must pass the amendment by a two-thirds
majority votib. The amendment must then be put on the statewide ballot, but only at & time when an
election for 'go;remor is also being held: The amendment must receive over half of the total votes
cast in the g_éxbfﬁma;tariai election in ordef to be ratified. It is by this method that the General
Asgsembly has Epropmsed the so-called “Marﬁage Protection Amendment"that is at issue herein.

5. . ;Acqor&ing to the Tenness;ee Attorney General, the purpose of the Article X1,
Section 3 p@bﬁcaﬁ;n requirement is noﬁce. The electorate is notified of the full language of the
proposed a:éxexﬁdmgnt six months prior t§ the election of the General Agsembly that will decide

whether to submit the amendments to the people. In this way, the proposed amendment becomes
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an importani cépnsir;ieration for the electolrate in determining whom to elect and re-elect. Late
publicﬁtion df ’éhe fisll amendment necessarily leads to a less informed public, thereby tainting the
election of members to the General Assembly charged with the critical task of deciding whether to
submit the pfo?ose_d amendment to the p:eople. The Constitution spells out the method of
amendment. : 'Dhe provisions of the Constitution are there for a purpose and must not be ignored.

6.  “The proposed amendment embodied in Senate Joint Resolution 31 was not published
in comphanue w1th Article X1, Section 3 and such failure to meet the six-month publication
requirement ;‘epder__s Senate Joint Resolui;lon 31 unconstitutional and invalidates the amending
Process. |

7. All Tennesseans are entrtled to be governed by only those constitutional amendments

 that have been' enacted through a constl‘mt:onaliy valid procedure consistent with the Tennessee

Constitution’s clear requirements concer;mng how proposed amendments must be drawn.

Jui‘isdiction and Venue

B. The ]unsdlctlon of this Cmuﬁ js invoked pursuant to Tenn. Code Ann § 16-11-101
(Equity) and TemL Code Ann. § 29—14—102 (Declaratory Judgment Act)

9. Venue is proper in Dawdkon County, as this is the county where the defendants are
located. |

Parties

10, :The' American Civil Libeﬁties Union (“ACLU”) of Tennessee is a private, non-profit
membership. orgamzatlon with its pnnc1pa1 offices in Nashville, It has more than 2700 members in
the State of E[‘ennessee many of whom were registered voters in the November 2, 2004 electmn
The mlssmnlof the ACLU of Tennessee includes a mandate to defend and advance the rights and

protections gufaran:teed by the Constitution of the State of Tennessee through lobbying and other
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-advocacy eﬂiorts

11.  The ACLU of Tennessee and its members actively lobbied agamst the passage of
House Joint Resolutmn 990 and Senate Joint Resolution 31. The ACLU of Tennessee spent
eonsxderable ‘time and regources in these efforts. However, because House J omti Resoluﬂon 920
wag not publislied in compliance with the procedural mandates of Article XJ, Seetlon 3, the ACLU
o _ |
of Tennesses and its members were hindéred in their lobbying efforts because thfeir ability to engage
an informed electorate was compromised
12 Plammﬁ" ACLU of Tennessee has members who are gay and who ’Wlsh 10 marry in
the State of Tehnessee Efforts by these members and by the ACLU of Tennessee on their behalf,
to protect ot advoeate for their right to be married in the State of Tennessee wxﬂ be further
compronnsed, as they will be required to seek a change in the state eonstltuuon, rather than a
legislative ehange |
13. Tennessee Equality Project (“TET’”) is a private, non-profit membershlp organization
with its pnnmpal oﬁices in Nashville. It has about 170 members in the State of Tennessee many of

whom were Iegmtered voters in the November 2, 2004 election. TEP § mission llS o promote,

protect, and sustam the rights of gay, lesbzan, bisexual, and transgendered persons in the State of

Tennessee th:ough the establishment of faur and equitable laws and the ehmmatlon of laws that seek

to counter ﬂﬁls effort.

4. Plamtlff TEP nd its members actively lobbied against the passage of Senate Joint
Resolution 31. TEP spent considerable tune and resources in these efforts. Hmj:vever because
House Joint Resolunon 990 was not pubhshed in compliance with the procedurarl mandates of
Article XI, Seetmn 3, TEP and its members were hindered i in their lobbying eonrts because their

ability to eng_age an informed electorate was compromised.
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15. | Plaintiff TEP has members who are gay and who wish to marry in the State of
Tennessee. Eﬁor‘ts by these members, and by TEP o.n their behalf, 1o protect or advocate for their
right o be 11iar§;ied in the State of Tennessee will be further compromised, as they will be required
to seek a change in the state cnnstitution?: rather than a legislative change.

16. - Larry Tumerisa residentiof Shelby County, a citizen of the State of Tennessee, &
registered the} in the November 2, 2004 election, and is the duly elected Representative to the
Tennessee Héoulfse of Representatives for District 85.

17. | ;Beverly Robison Marrero-is a resident of Shelby County, & citizen of the State of
Temessee, a régistcred votér in the Ndvémber 2, 2004 election, and is the duly elected
Representaﬁfve’é to the Tennessee House of Repfcsentatives for District 85.

18. @Tonﬁmie Brownisa residé:nt of Hamilton County, a citizen of the State of
Tennessee, a:rfiagi.stéred voter in the November 2, 2004 election, and is the duly elected
Representamve o the Tennessee House of Representatxves for District 28.

9. . Piaumﬁs Turner, Marrero and Brown, as duly-elected representatives to the
Teonessee House of Representauves have an affirmative obligation to support the Constitution of
the State of Tennessee As such, they have an obligation to ensure that legislation passed by the
House of Represenfcaﬁves meets all procedural mandates of the state constitution, and they have a
right to seek:} rédreés for harms caused by a violation of such procedural mandates.

20. Piamtdfs Turner, Marrero and Brown opposed House Joint Resolution 930 and
Senate J omt Resoluﬂon 31. They further sought to persuade fellow legislators and the voting
public to do *tha same. However, because House Joint Resohrtion 990 was not pubhshed in
compliance w1th the procedural mandates of Article X, Section 3, Plaintiffs Turner, Marrero, and

Brown were hindeged in their lobbying eﬁ'orts because their ability to engage an informed electorate
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was compromised.

21.  ‘Bruce Barry is a resident of Davison County, a citizen of the State of Tennessee, and

' was a registéred Té_,nhessee voter in the November 2, 2004 election. Plaintiff Barry was present in

the state of 'feﬁnes_see in May 2004, whén House Joint Resolution 990 was required to be
published. Hoi“wevcr, Plaintiff Barry was out of the state on June 20, 2004 when the notice was
actually pubiis]%led. |

2. -.Sco-:tt Hines and Jon I—Imes are residents of Davison County, citizens of the State of
Tenneésee, and were registersd Tennessq%se voters in the November 2, 2004 election.

23. lentlﬁ"s Scott and Jon H;;'mes wish to be married in the State of Tennessee. Scott
and Jon are élbviné couple who solemnii“zed their relationship in a civil union ceremony last year
and have receﬁﬂy adopted a son. Their aﬂ"orts to protect or advocate for their right to be married in
he State of Tennessae will be further c.omprormsed, as they wﬂl be required to seek a change in the
state const:tutmn, rather than a leglslaﬁv_e chanpe.

24, Plamtlﬂ’s Scott and Jon Hines fear that the proposed amendment to the constitution
will threaten other legal and social nghts‘for them and their chlld They would have lobbied more,
and participate_d fu;i;her in the political process Tegarding this amendment had they been provided
proper noticée éf th'g, contents of House J zoint Resolution 990.

25. : Renee Kasman and N‘maé‘Pacent are residents of Davidson County, citizens of the
State of Teri‘:né:ssee%, and were registered E{].“e::lncsse,e voters in the Nc;vember 2, 2004 election.

26, ,Plai;nﬁﬂ's Renee Kasman and Nina Pacent wish to be married in the State of
Tennessee. %Rénse;and Nina are a loﬁng couple who have been in a coﬁnﬁﬁed relaﬁonship for 20
years, and hgvé bet::n registered domestic partners m New York since 1993, Their efforts {o protect

or advocate Lfor théir right to be married in the State of Tennessee will be further compromised, as
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they will be feq:uired to seek a change in th¢ state constitution, rather than a legislative change.

27. | Plaintiff Renee Kasman also fears that the proposed amendment will threaten her
current health ifnsurgnce COVETBpe, whicﬂ she receives though Nina Pacent’s employer.

28, Defendant Riley C. Darnell is the Secretary of State for the State of Tennessee.
Defendant Darnell is being sued in his oﬁcid capacity.

29, | Defendant Brook K. Thompson is the Coordinator of Elections in the Elections
Division of tileEOfﬁce of the Secretary of State. Defendant Thompson is being sued in his official
capacity. | |

30. - i])efgndant Pau! G. Summers is the Attorney General of the State of Tennessee.
Defendant Siimmers is being sued in his cgﬂicial capacity.

31. ?)efendant John S. Wilder is the Speaker of the Senate for the 104™ Tennessee
General Assé:mi‘oly. Defendant Wilder was the Speaker of the Senate for the 103™ Tennessee
General Assembly He is being sued in hls official capacity.

| 32. Def;:ndam James O. Na]feh is the Speaker of the House of Representatives for the
104% Tennes_se;e General Assembly. Deféndant Naifeh was the Speaker of the House of
Representatt;f_e;s for the 103 Tennessee GZE‘reneral Assembly. He is being sued in his official capacity.

Facinal Allegations

33, .Article XI, Section 3 of the Tennessee Constitution provides for a specific procedure
in amending 1115 constitution:

Any amendment or amendments to +his Constitution may be proposed in the
Senate 'or House of Representatiyes, and if the sarme shall be agreed to by a
majority of all the members elected to each of the fwo houses, such proposed
amex%dment'; or amendments shall be entered on their journals with the yeas and
nays thereon, and referred to the General Assembly then next to be chosen; and
shall be published six months prévious to the time of making such choice; and if in

the Geieral Assembly then next chosen as aforesaid, such proposed amendment or
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amendments shall be agreed to by two-thirds of all the members elected to each
house, then it shall be the duty of the General Assembly to submit such proposed
amendment or amendments to the people at the next general election in which a
governer isto be chosen. ... [emphasis added]

34,  OnMay 6, 2004, in the House, and on May 19, 2004, in the Senate, the 103¢
Temnessee Generdl Assembly passed House Joint Resolution 990, which reads in pertinent part:

. BEIT RESOLVED BY THE HOUSE OF REPRESENTATIVES OF
THE{ONE HUNDRED THIRD GENERAL ASSEMBLY OF THE STATE OF
TENNESSEE THE SENATE CONCURR]NG that a majority of all the members
of each’ house concurring, s shown by the yeas and nays entered on their journals,
that if is proposed that Article XI of the Constitution of the State of Tennessee be
amended by adding the followmg‘language as a new, appropriately designated
section:

SECTION __. The historical institution and legal contract solemnizing the
relatibnshxp of one man and one woman shall be the only legally recognized marital
contract in thJs state. Any policy or law or judicial interpretation, purporting to
defing mnarriage as anything other than the historical institution and legal contract
between one man and one womaq, is contrary to the public policy of this state and
shall be void and unenforceable in Tennessee. If another state or forexgn
_;unsdmtlon issues a license for persons to marry and if such marriage is prohibited -
in this state’by the provisions of this section, then the marriage shall be void and
unenforceable in this state, :

| BE IT FURTHER RESOLVED, that the foregoing amendment be referred
to the One Hundred Fourth General Assembly and that this resclution proposing
such amendment be published by the Secretary of State in accordance with Article
X1, Seoﬁon 3, of the Constitution of the State of Tennessee.

é 3313 IT FURTHER RESOLVED, that the Clerk of the Senate is directed to
deliver ; A copy of this resolution to the Secretary of State.

35.  OnJune 20, 2604, as corﬁmanded by House Joint Resolution 990, the Tennessee
Secretary of iSt"ate ?ublished the resolution in at least six newspapers in Tennessee, at a cost of
over Sl?,OO(}. _ |

36. * ‘The election of the Generial Assembly took place on November 2, 2004,

37. :The June 20, 2004 publicatioﬁ was not in compliance with the constitutional
mandate that all proposed amendments to the state constitution be published six months prior fo

the election of the General Assembly next chosen.
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38. | OnFebruary 28, 2005, in the Senate, and on March 17, 2005, in the House, the

104" Tennes:see General Assembly passed Senate Joint Resolution 31, which reads in pertinent

part:

 BEITRESOLVED BY THE SENATE OF THE ONE HUNDRED
FOURTH GENERAL ASSEMBLY OF THE STATE OF TENNESSEE, THE
HOUSE OF REPRESENTATIVES CONCURRING, That a two-thirds majority
of all the members of each house poncumng, as shown by the yeas and nays
entered on their journals, that it 15 proposed that Article XI of the Constitution of
the State of Tennessee be amended by adding the following language as a new;
appropriately designated section:

. SECTION __. The h:stoncal institution and legal contract solemnizing the
reiatlone’mp of one man and one woman shall be the only legally recognized marital
contract in this state. Any policy or law or judicial interpretation, purporting to
defme marnage as anything otherithan the historical institution and legal contract
between one man and one womaq, is contrary to the public policy of this state and
shall be: vcuﬁ and unenforceable in Tennessee. If another state or foreign
_]unsdmhon issues & license for persons to marry and if such marriage is prohibited
in this state by the provisions of this section, then the marriage shall be void and
unenforceable in this state, ,

| BE IT FURTHER RESOLVED, That, in accordance with Article XI,
SECtIPIlr 3, of the Constitution of the State of Tennessee, the foregoing amendment
shalt pe subn:utted to the people a;t the next general election in which a Govemnor is
to be chosen, the same being the 2006 November general election, and the
Secretary of State is directed to place such amendment on the ballof for that
election. !

BE IT FURTHER RESOLVED That the Clerk of the Senate is directed to
dehver a copy of this resolution tb the Secretary of State.

39, } Senate Joint Resolution 31 violates the state constifution by commanding the
Secretary of State Defendants Darnell amd Thompson, to place the proposed amendment on the
ballot in 2006 Because the proposed a.mendment was not published in compliance with Article
X1, Section 3, '3hhe a;mendmg process was mvahdated.

40. 'Amending the Constituﬁoin of the State of Tennessee is a serious matter, and as
such, the people oﬂthis State are entitled%to have that decision made in compliance with the

important procedural safeguards of Artic;le XL Section 3.
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Claim for Relief

41, 5P1aintiﬁ's are entitled to have this Court declars that Senate Joint Resolution 31 15
unconstitutiona! and void on the groundsfthat procedural mandates of Article X1, Section 3 of the
Tennessee C%on:‘.stitution were not followed.

42, Plamtlﬁis are entitled to the issuance of a permanent injupction, enjoining
Defendants ﬁoxfn pl?cizxg the proposed axﬁendment on the ballot in 2006.

43, Plamﬁifs are entitled o have this Court hear and decide their claims on an
expedited basls in order to resolve the controversy between Plaintiffs and Defendants, becanse -
this case presents issues of great public importance and becanse Dafendants otherwise will act to
place the proposed! amendment on the ballot in 2006 as dlrected by Senate Joint Resolution 31
unless enjoined.

Wherefore, Plaintiffs pray that this Court:

(@ igranf‘r; a declaratory judgm}.-nt declaring that Senate Joint Resolution 31 i8
unconstitutignél and void because the prbcedﬁral mandates of Article X1, Section 3 were not met,
and the ameﬂdﬁ:lent process was, therefore, invalidated,

(b) 1ssue g permanent m]unctmn enjoining the Defendants from placing the proposed
amendment én ithe ballot during the 2006‘ general election;

(c) awa;d Plaintiffs costs and;attorneys fees; and

(©) graﬁt such other relief as t:his Court deems just and proper.

Respectfully submitted,
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Respectfully submitted,

Melod§Fowler-Green, BPR No. 023266
AMERICAN CIVIL LIBERTIES UNION
FOUNDATION OF TENNESSEE

P.0O. Box 120160

Nasghville, Tennessee 37212

Staff Attorney for the ACLU of Tennessee and
counsel for Plaintiffs

Aty . koo putd-

Abby R. fRubenfeld, BPR No. 6645
RUBENFELD LAW OFFICE
2409 Hillsboro Road

Suite 200

Nashville, Tennessee 37212

Cooperating Attorney for the ACLU of Tennessee
and counsel for Plaintiffs

April 21,2005
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