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ACLU-TN Students’ Rights Principles

Students should be free to express themselves as long as they do not threaten or intimidate others, or
disrupt school activities. School rules that ban certain clothing will simply alienate students, and rules
that ban extremist expression will make it harder to identify problem kids for positive outreach.

Schools should set a standard for reasonable responses to student conflicts rather than overreacting.

School rules should be enforced fairly and consistently, with no student singled out, picked on, or fa-
vored.

Rules should be directly related to the educational program and have an educational purpose.

School rules must comply with state and federal laws that prohibit discrimination, corporal punish-
ment, harassment (i.e., of lesbian and gay students), and other violations of students’ constitutional
rights.

Students’ behavior during off-school hours and away from school is not the school’s business.

Schools should adopt positive solutions over punishment, such as requiring students to read materials
and participate in activities on tolerating differences, using positive expression over hateful speech and
mediating disagreements.

If you think your school is not complying with the law, or you need advice about your constitutional rights,
contact us at:

ACLU-TN
P.O.Box 120160
Nashville, TN 37212
(615) 320-7142
http://www.aclu-tn.org/gethelp.htm
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Introduction

The Bill of Rights to the United States Constitution protects individual rights - like freedom of speech, the
right to privacy, and freedom of religion - from intrusion by all government entities, including public
schools. The Constitution doesn’t place age requirements on these freedoms. ACLU-TN believes that all
residents, including young people, should enjoy these basic rights.

But no one’s constitutional rights are absolute. Even though newspapers have a right to freedom of the
press, a newspaper can’t deliberately print lies about a public official. A group of protesters can’t vandalize
a government building to demonstrate opposition to a policy just because they have the right to protest.
The government retains the power to regulate our rights to a limited extent to preserve safety and order in
our society. This is true for both young people and adults.

It's important to remember that the liberties granted to us by the Bill of Rights come with responsibilities.
ACLU-TN believes citizens should exercise their freedoms in order to preserve them. But we must exercise
our rights with some common sense. This is especially true for students. The courts, which are charged with
interpreting the Constitution, have generally ruled that the rights of public school students can be regulat-
ed to a greater degree than the rights of adults. The courts have done this for several reasons, including
age and safety considerations and to ensure that the educational process faces a minimum amount of dis-
ruptions during the day. As a result, public school students have fewer constitutional protections than
adults.

ACLU-TN is a champion of students’ rights. We have consistently advocated for greater protections for stu-
dents through our public education and advocacy work, as well as through our legislative lobbying and
litigation programs.

This guide is designed to answer questions you may have about your rights as a public school student.
However, not every issue affecting public school students is addressed in this guide. It is only an outline of
current law as of October 2010 regarding public schools, and should not be taken as specific legal advice. If
you believe you need legal help, you should consult a private attorney.

Note: This guide refers to both state and federal law. Citations beginning with “TCA” are from the Tennes-
see Code Annotated, which is the compilation of Tennessee state laws and which constantly changes. Unit-
ed States Supreme Court cases and lower court cases are referenced by case name and year. Full citations
for these cases can be found in the opening pages of this guide.



Freedom of Expression

What is freedom of expression?

Freedom of expression is the collective term for several of the freedoms protected by the First Amendment
to the United States Constitution. Freedom of expression includes freedom of speech, freedom of the
press, the freedom to assemble and protest, and the freedom to petition. These above freedoms also com-
bine to create what the courts have called an
implied “freedom of association,” which
means you have the right to join any existing
club you are interested in or to form new or-
ganizations if you like.

But free expression goes beyond the right to
say or write or protest as you see fit. Free ex-
pression covers all means of expression, and
protects everything from the spoken and
written word to artistic endeavors to political
campaign signs to T-shirt logos. Free expres-
sion also includes the right not to speak,
meaning the First Amendment protects you
from being compelled by the government to
express anything you do not believe in.

Do I have the right to free expression while
I’'m at school?

Yes...sort of. In the Supreme Court’s decision

in Tinker v. Des Moines (see below), the Court determined that student expression should be judged by
whether or not it “materially or substantially interferes” with the educational process. This means you have
the right to free speech at school, but you have to exercise this right in a manner that does not disrupt the
school day.

This general rule applies both to students and to adults. The courts have repeatedly said that while the
government cannot regulate the content of speech, the government can regulate the time, place, and
manner of the speech. This doctrine is what allows local governments to pass noise ordinances or to place
restrictions on the size of political campaign signs.

Suppose you are upset about a new grading policy the school board has proposed. You can’t stand on your
desk during class and scream about the policy at the top of your lungs, because that would disturb other
students’ ability to learn. But there are other things you can do...



Like what?

The right to free speech includes the right to assemble, protest and petition. To express your feelings, you
could organize a rally of like-minded students. Just be sure to hold your rally in a safe place at a safe time. If
you block entrances, clog the hallways, or leave class, your actions would be judged by the “materially or
substantially interferes” test, and school administrators would likely both end the rally and discipline you.

Even though most people think of a “protest” as a big gathering of people yelling and waving signs, there
are lots of ways to protest — including many that have been determined to be non-disruptive to the school
day.

For example, in 1965, Mary Beth Tinker and four other junior high students in Des Moines, lowa, decided to
protest American bombing in Vietnam by wearing black armbands to school. The principal learned of the
plan and banned armbands on campus. Mary Beth and the other students wore their armbands anyway
and were suspended for violating the new policy.

Mary Beth decided to challenge her punishment in court, and the case eventually went to the Supreme
Court. In 1969, the Court said in Tinker v. Des Moines, “It can hardly be argued that either students or teach-
ers shed their constitutional rights to freedom of speech or expression at the schoolhouse gate.” The Court
ruled that students retain their free speech and protest rights when they are at school, and found that
black armbands were a legitimate, non-disruptive means of student protest.

Along these same lines, ACLU-TN successfully defended two Wilson County students who were suspended
from Mt. Juliet Junior High School for protesting the school’s dress code policy. When Cory and Kista
Vinson wore protest logos on their dress-code compliant shirts that said, “The school board voted and all |
got was this lousy uniform” and “I miss my old clothes,” the school said they were in violation of the dress
code and suspended them. ACLU-TN believed these logos were a legitimate means of non-disruptive pro-
test like the black armbands in the Tinker case, and therefore Cory and Kista shouldn’t have been punished
for wearing them. After a judge granted a preliminary injunction to prevent the school from disciplining

Dress

students for wearing the logos, the school agreed to revise its dress code policy. Now students in the
school district can wear 3" by 4” logos on their uniforms without fear of being punished.

Why can my school tell me what | can wear? Isn’t the way | dress a form of expression that is protected by
the First Amendment?

Although ACLU-TN believes dress codes are a violation of students’ right to free expression, the courts typi-
cally disagree. While the Supreme Court has not yet heard a public school dress code case, lower courts
generally have accepted school administrators’ argument that dress codes and school uniforms limit dis-
tractions to the educational process and reduce violence in schools.



Moreover, the Tennessee School Security Act permits local boards of education to enact dress codes for
students in grades 6-12, and specifically allows schools to prevent the wearing of any clothing on school
property that “denotes...students’ membership in or affiliation with any gang associated with criminal ac-
tivities.” (TCA § 49-6-4215)

That being said, dress codes should be reasonable. For example, your school can probably prohibit stu-
dents from wearing vulgar T-shirt slogans, skimpy clothing, or clothes that promote the use of drugs or al-
cohol. However, your school cannot prohibit religious clothing, like hijabs or yarmulkes, or jewelry such as
a crucifix. For this reason, dress codes should include an “opt-out” provision for students. This provision
creates exceptions for students who cannot adhere to the dress code for legitimate reasons, such as reli-
gious or financial concerns or because they are pregnant.

Student Newspapers

Are student-produced school newspapers protected by the First Amendment guarantee of freedom of
the press?

Yes, although school administrators retain the final say over the contents of the school paper. In 1983, the
principal of Hazelwood East High School in St. Louis, Missouri, decided to omit two pages of the school
newspaper that had been submitted for final approval by the newspaper staff. The pages contained an arti-
cle on teen pregnancy and an article on the impact of divorce on Hazelwood students. The journalism stu-
dents responsible for the articles felt the principal violated their First Amendment rights to free speech and
free press by cutting the pages, and they challenged their principal’s decision in court. The case, Hazel-
wood v. Kuhlmeier, eventually went to the Supreme Court.

Unfortunately, the Court ruled that school officials could edit not only the school newspaper but also any
other school-sponsored “expressive activity” (such as a school play or a student art exhibit). But the Court
did establish guidelines that school officials must follow if they choose to censor student expression. Ex-
pression can be edited or censored if the principal:

believes the language used is inappropriate for a high school audience
feels such action is necessary to protect the reputation of the school
feels editing is needed to ensure the educational goal of the activity

However, school officials cannot censor something just because they disagree with the opinion being ex-
pressed.

What if | want to write controversial things in my own newspaper that | print when | am not at school?

Your school can’t censor the actual content of a publication that you publish away from school, but school
officials can control when and where you distribute it. As with rallies and protests, the school can prevent
you from passing out your newspaper in a manner that would disrupt the educational process or create a
hazard, meaning you shouldn’t circulate your publication during class or block the hallways to distribute it.



Websites, Emails and Social Networking Pages

What about my personal website or social networking page? Can my school control what I post on the
Web?

Laws concerning the Internet are still in formation, especially where students are concerned. The newness<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>