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PRELIMINARY STATEMENT 

 In accordance with Fed. R. App. P. 28(d) and consistent with the 

designations used by the District Court, Plaintiff/Appellee Juana Villegas will be 

referred to as “Ms. Villegas” and Defendant/Appellant Metropolitan Government 

of Nashville and Davidson County will be referred to as “Metro.”   The Davidson 

County Sheriff’s Office is referred to as “DCSO.” 

STATEMENT OF AUTHORSHIP 

 No party’s counsel has authored this brief in whole or in part.  No party or 

party’s counsel contributed money that was intended to fund preparing or 

submitting this brief.  No person, other than Amici Curiae, contributed money that 

was intended to fund preparing or submitting this brief. 

CORPORATE DISCLOSURE STATEMENT 

 Pursuant to 6 Cir. R. 29(c)(1) and Fed. R. App. P.  26.1, Amici Curiae 

American Civil Liberties Union Foundation, Inc., a 501(c)(3) nonprofit corporation 

incorporated in the State of New York, and the American Civil Liberties Union of 

Tennessee, a 501(c)(3) nonprofit corporation incorporated in the State of 

Tennessee, make the following disclosure: 

1. Neither Amici are a publicly held corporation or other publicly held entity. 

2. Neither Amici have a parent corporation. 
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3. No publicly held corporation or other publicly held entity owns 10% or 

more of either Amici. 

4. Neither Amici is a trade association. 

INTERESTS OF AMICI CURIAE 

 The American Civil Liberties Union Foundation (“ACLU”) is a nationwide, 

nonprofit, nonpartisan organization of more than 500,000 members dedicated to 

preserving the principles of liberty and equality embodied in the Constitution and 

this nation’s civil rights laws.  Consistent with that mission, the Reproductive 

Freedom Project of the ACLU Foundation has long fought to ensure that women, 

including pregnant women, are accorded equal treatment under the law.  

Additionally, the National Prison Project of the ACLU Foundation was established 

in 1972 to protect and promote the civil and constitutional rights of prisoners.  

Since its founding, the National Prison Project has challenged unconstitutional 

conditions of confinement and over-incarceration at the local, state, and federal 

level through public education, advocacy, and successful litigation.  The ACLU 

and its legal projects have long fought to ensure incarcerated women have access 

to safe, necessary, and appropriate reproductive health care throughout pregnancy.   

The ACLU of Tennessee is the ACLU’s Tennessee affiliate.  With more 

than 3,000 supporters statewide, the ACLU of Tennessee has worked consistently 
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to protect the civil liberties guaranteed under state and federal law, including 

women’s rights to equality and reproductive freedom.   

This case is critical for the thousands of women and girls who give birth in 

American jails, prisons and youth detention centers every year.  For these 

individuals the harms and risks of shackling during labor, delivery and postpartum 

and the lack of postpartum care are serious threats.  The Eighth and Fourteenth 

Amendments represent critical protections against the substantial risk of serious 

harm for women, girls, and babies created by correctional policies and practices 

such as those at issue in this case.  At a time when state legislatures and other 

courts have intervened to prohibit the use of shackles and protect the health of 

women prisoners and their babies, a reversal of the District Court in this case 

would constitute a giant step backward for prisoners and detainees in the Sixth 

Circuit and beyond.   

While Ms. Villegas’s brief presents compelling arguments in support of the 

District Court’s judgment, Amici write separately to provide the Court with the 

benefit of their expertise litigating these issues and working with medical staff, 

pregnant women prisoners, and prison administrators.  

INTRODUCTION 

This is a case of shocking and deliberate indifference to the wholly obvious, 

serious medical needs of Juana Villegas and the child she was about to deliver.  
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Metro violated the Constitution not merely by knowingly ignoring obvious and 

serious medical needs and promulgating policies that place pregnant women at risk 

of serious harm, but also by contravening clear medical orders of which they had 

actual knowledge.  It is therefore a simple case: a corrections officer’s refusal to 

comply with medical orders based on corrections policies that place detainees at 

serious risk of substantial harm ipso facto constitutes deliberate indifference to a 

detainee’s serious medical need. 

On July 3, 2008, while nine months pregnant, Ms. Villegas was arrested for 

a minor traffic violation.  When she went into labor two days later, DCSO officers 

took her to the hospital in chains – her arms handcuffed in front of her chest and 

her ankles shackled together.  Appellee Br. at 6.  Under Metro’s orders, Ms. 

Villegas, who had no history of violence or uncooperative behavior and who was 

not accused of any violent crime, remained in shackles and/or handcuffs for 36 

hours – almost the entire time she was at the hospital.  Id. at 13, 20.  As required by 

Metro’s policies, DCSO officers kept Ms. Villegas in shackles throughout the 

majority of her labor, until approximately two hours before she delivered her son.1  

DCSO officers reapplied the shackles the next morning, less than six hours after 

delivery.  Id. at 8.  Ms. Villegas remained chained to her bed throughout her 

                                                 
1 See Villegas v. Metro. Gov’t of Davidson Cnty., 789 F. Supp. 2d 895, 914 n.7 
(M.D. Tenn. 2011) (noting the uncontested fact that Ms. Villegas was shackled as a 
result of Metro’s policy).   
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postpartum recovery and “was not permitted to leave her room to walk the hallway 

in order to loosen her muscles and ensure against blood clots.”  Id.  Her legs were 

shackled together even while she used the restroom, showered, and slept.  Id.  

Despite the risk of injury to her newborn, she remained shackled to the bed while 

she held and nursed him.  Id.  Under Metro’s orders and policies, she remained in 

chains despite that the maternity ward was secure, despite the constant presence of 

armed correctional officers posted either inside or directly outside her room; and, 

most importantly, despite repeated medical orders to remove the shackles.  Id. at 9-

10, 22-23, 33.   

The mistreatment and abuse did not end there, however.  When Ms. Villegas 

was discharged without her infant, DCSO officers deliberately disregarded 

doctor’s orders that she use a breast pump to guard against a serious and 

excruciatingly painful infection because Metro’s policies barred such medically 

necessary treatment.2  Because jail officials refused to obey that clear medical 

order; refused to transport the pump from the hospital to the jail; failed to provide 

any alternative care at the jail; and thus forbade her from pumping her breast milk, 

Ms. Villegas developed mastitis – precisely the severe and excruciating infection 

that the doctors had ordered the pumping protocol to prevent.  Id. at 10, 33-34. 

                                                 
2 See Villegas, 789 F. Supp. 2d at 899 (noting the uncontested fact that Ms. 
Villegas was denied her breast pump as a result of jail policy). 
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By promulgating policies that prevent adequate medical care for serious 

medical needs and by ignoring clear medical orders both to unshackle Ms. Villegas 

during labor and postpartum recovery and to ensure her access to a breast pump 

upon discharge from the hospital, Metro improperly and unjustifiably interfered 

with her medical care and treatment.  As such, Metro’s actions deliberately 

jeopardized the health and safety of both Ms. Villegas and her child; caused her 

unnecessary physical and psychological pain; and caused her to develop a serious, 

painful, and wholly preventable infection.   

ARGUMENT 

The District Court correctly held as a matter of law that by shackling Ms. 

Villegas during labor and delivery and denying her access to the breast pump – 

both against doctors’ orders – Metro displayed deliberate indifference to her 

obvious and serious medical needs.  Villegas v. Metro. Gov’t of Davidson Cnty., 

789 F. Supp. 2d 895, 916 (M.D. Tenn. 2011).  That decision – which was grounded 

in the undisputed facts of the case and the well-established case law of the 

Supreme Court, this Court, and other federal courts – should be affirmed.3   

                                                 
3 The District Court correctly followed precedent established by the Eighth Circuit 
in analyzing Ms. Villegas’s claims as conditions-of-confinement claims – in which 
the question whether there was any security justification for Metro’s refusal to 
follow medical orders could, at most, limit the scope of the court’s decision, but 
not justify the application of a separate standard.  See Nelson v. Corr. Med. Servs., 
583 F.3d 522, 528 (8th Cir. 2009) (en banc) (stating that the court was applying the 
Eighth Amendment conditions-of-confinement standard of “deliberate 
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 It is now axiomatic that when the government takes a person into custody, 

thereby restricting her ability to access medical care, it must provide for her 

medical needs.  See Harrison v. Ash, 539 F.3d 510, 517 (6th Cir. 2008) (“Having 

stripped [detainees] of virtually every means of self-protection and foreclosed their 

access to outside aid, the government and its officials are not free to let the state of 

nature take its course.” (quoting Farmer v. Brennan, 511 U.S. 825, 833 (1994)).  

As the Supreme Court held more than thirty-five years ago, “deliberate 

indifference to serious medical needs of prisoners constitutes the ‘unnecessary and 

wanton infliction of pain’” and “is inconsistent with contemporary standards of 

decency.”  Estelle v. Gamble, 429 U.S. 97, 104-05 (1976); see also Blackmore v. 

                                                                                                                                                             
indifference” from Farmer rather than the Eighth Amendment use-of-force 
standard applicable to prison riots from Whitley v. Albers, 475 U.S. 312, 320-21 
(1986)).  The Eighth Circuit discussed the asserted security interest in shackling 
the plaintiff in Nelson: 
 

While “deliberate indifference to a prisoner’s serious illness or injury 
can typically be established or disproved without the necessity of 
balancing competing institutional concerns for safety of prison staff,” 
from the record evidence in Nelson’s case there does not even appear 
to have been a competing penological interest in shackling her. 
 

Nelson, 583 F.3d at 530-31 (citations omitted); see also Curry v. Scott, 249 F.3d 
493, 506 n.5 (6th Cir. 2001) (claims of supervisory liability for use of force apply 
the deliberate indifference standard, not the “malicious and sadistic standard”).   
Here, the District Court noted the same total lack of evidence supporting any 
penological interest in shackling Ms. Villegas.  Villegas, 789 F. Supp. 2d at 915-16 
& n.8.    
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Kalamazoo Cnty., 390 F.3d 890, 895 (6th Cir. 2004) (“The Eighth Amendment 

forbids prison officials from ‘unnecessarily and wantonly inflicting pain’ on an 

inmate by acting with ‘deliberate indifference’ toward the inmate’s serious medical 

needs.” (quoting Estelle, 429 U.S. at 104-05); Berryman v. Rieger, 150 F.3d 561, 

566 (6th Cir. 1998) (“[A] prisoner who suffers pain needlessly when relief is 

readily available has a cause of action against those whose deliberate indifference 

is the cause of his suffering.” (quoting Boretti v. Wiscomb, 930 F.2d 1150, 1154-55 

(6th Cir. 1991)).  The Constitution thus prohibits correctional officials from 

“intentionally denying or delaying access to medical care or intentionally 

interfering with treatment once prescribed.”  Estelle, 429 U.S. at 104-05; see also 

Harrison, 539 F.3d at 517.4  

 To prove deliberate indifference to a serious medical need, a detainee must 

make both an objective and subjective showing.  Comstock v. McCrary, 273 F.3d 

693, 702-03 (6th Cir. 2001).  To satisfy the objective component, a detainee must 

show (1) the existence of a serious medical need and (2) that an official’s act or 

omission created an objective risk of serious harm.  Id.  To satisfy the subjective 

                                                 
4 Although courts sometimes evaluate pre-trial detainee medical care claims under 
the Eighth Amendment standard, Due Process guarantees pretrial detainees such as 
Ms. Villegas at least the “same deliberate-indifference standard of care as the 
Eighth Amendment.” Ford v. Cnty. of Grand Traverse, 535 F.3d 483, 494-95 (6th 
Cir. 2008)); see also City of Revere v. Mass. Gen. Hosp., 463 U.S. 239, 244 (1983) 
(“[T]he due process rights of a [pre-trial detainee] are at least as great as the Eighth 
Amendment protections available to a convicted prisoner.”). 
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component of the test, a detainee must prove that the official was subjectively 

aware of the risk posed by his actions.  Farmer, 511 U.S. at 837.  Ms. Villegas has 

met her burden as to both the objective and subjective components of the test. 

I. The District Court Properly Held as a Matter of Law and 
Uncontested Fact, Ms. Villegas Demonstrated she had Serious 
Medical Needs and that Metro Exposed her to Substantial Risks of 
Serious Harm. 

 
Considering the objective component in light of clearly established 

precedent, the District Court properly held that Ms. Villegas demonstrated both the 

existence of serious medical needs and that Metro’s actions exposed her to 

substantial risks of serious harm. 

 A serious medical need is “one that has been diagnosed by a physician as 

mandating treatment or one that is so obvious that even a lay person would easily 

recognize the necessity for a doctor’s attention.”  Harrison, 539 F.3d at 518 (citing 

Blackmore, 390 F.3d at 897); Preyor v. City of Ferndale, 248 Fed. Appx. 636, 642, 

643-44 (6th Cir. 2007) (unpublished).  Ms. Villegas established the existence of 

her serious medical needs in both ways: her condition as a laboring and then 

lactating woman (1) resulted in medically prescribed treatment that Metro refused 

to comply with; and (2) was also completely obvious to lay persons as a serious 

medical need.  First, it is undisputed that Metro flouted medical orders by 

shackling Ms. Villegas in spite of the “no restraint order” issued by physicians and 

the repeated requests by medical personnel to remove the restraints, Appellee Br. 
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at 10, 22-23.  In addition, the District Court found that denial of the breast pump 

prescribed by hospital physicians to prevent serious infection was a “denial and 

interference with care prescribed by a health care provider.”  Villegas, 789 F. Supp. 

2d at 916; see also Harrison, 539 F.3d at 518.  Those medical orders alone 

establish the existence of Ms. Villegas’s serious medical needs and the harm she 

suffered from Metro’s refusal to comply with those orders. 

 Moreover, even absent such clear medical orders, as the District Court 

noted, there is no longer any question that pregnancy, childbirth in particular, and 

the immediate postpartum period present serious medical needs.  Villegas, 789 F. 

Supp. 2d at 914-15.  As this Court and others have repeatedly held, childbirth 

“presents a situation where the medical need [is] blatantly obvious and the medical 

risks [are] great.” Havard v. Wayne Cnty., 436 Fed. Appx. 451, 456 (6th Cir. 2011) 

(unpublished); see also id. at 454 (“The virtually inevitable result of pregnancy and 

labor is the birth of a child” and “the birth of a child always presents a risk of 

serious injury to both mother and child.”); Nelson v. Corr. Med. Servs., 583 F.3d 

522, 530 n.5 (8th Cir. 2009) (en banc) (“That labor is inherently risky is well 

known. . . . and the hazards associated with labor and childbirth have entered the 

collective consciousness.”); Brawley v. Washington, 712 F. Supp. 2d 1208, 1218-

20 (W.D. Wash. 2010) (holding that labor presents serious medical need); Pool v. 

Sebastian Cnty., Ark., 418 F.3d 934, 944-45 (8th Cir. 2005) (holding that although 
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inmate was not yet “showing,” the fact that she was pregnant, bleeding, and 

passing blood clots demonstrated objectively serious medical need); Doe v. 

Gustavus, 294 F. Supp. 2d 1003, 1008 (E.D. Wis. 2003) (the later stages of 

pregnancy constitute a serious medical need).  Metro does not attempt to argue 

otherwise.  Appellant Br. at 17-18. 

Given the obvious risks inherent in childbirth, it is not surprising that every 

court to address the question has found that shackling a woman during labor, 

delivery, and postpartum is alone “sufficient . . . from an objective standpoint, [to 

show both] that she had a serious medical need and [that she] was exposed to an 

unnecessary risk of harm.”  Brawley, 712 F. Supp. 2d at 1220; see also Nelson, 583 

F.3d 522; Women Prisoners of D.C. Dep’t of Corr. v. District of Columbia, 877 F. 

Supp. 634, 668 (D.D.C. 1994), modified in part on other grounds, 899 F. Supp. 

659 (D.D.C. 1995); Reynolds v. Sielaff, 81 Civ. 107, ¶ 85 (PNL) (S.D.N.Y. 1990) 

(unpublished) (stipulation and order of settlement entered Oct. 1, 1990 prohibiting 

corrections department from using restraints on women during delivery) (attached 

hereto as Addendum 1).  Indeed, for nearly two decades, courts have consistently 

held that shackling is “inherently dangerous to both the mother and the unborn 

fetus.” Nelson, 583 F.3d at 529, 532-34.  Thus, the District Court’s decision merely 

reflects what is now settled law: that “shackles interfere[] with [a pregnant 

woman’s] medical care, could be an obstacle in the event of a medical emergency, 
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and cause[] unnecessary suffering at a time when [she] would [] likely be[] 

physically unable to flee because of the pain she was undergoing and the powerful 

contractions she was experiencing as her body worked to give birth.”  Nelson, 583 

F.3d at 530.   

Furthermore, the unbroken line of cases on which the District Court relied 

serves to affirm that shackling a woman during and after labor and delivery is 

considered “inhumane” and “violates contemporary standards of decency.”  

Women Prisoners, 877 F. Supp. at 668.  This judicial consensus is amply supported 

by medical evidence.  For example, the American Congress of Obstetricians and 

Gynecologists (“ACOG”),5 the National Commission on Correctional Health Care 

(“NCCHC”),6 the American Medical Association (“AMA”),7 the American Public 

Health Association,8 and the Association of Women’s Health, Obstetric and 

                                                 
5 Health Care for Pregnant and Postpartum Incarcerated Women and Adolescent 
Females, ACOG, Number 511 (Nov. 2011), available at 
http://www.acog.org/Resources_And_Publications/Committee_Opinions/Committ
ee_on_Health_Care_for_Underserved_Women/Health_Care_for_Pregnant_and_P
ostpartum_Incarcerated_Women_and_Adolescent_Females. 
6 Restraint of Pregnant Inmates, Position Statement, NCCHC (adopted Oct. 10, 
2010)  available at 
http://www.ncchc.org/resources/statements/restraint_pregnant_inmates.html. 
7 Shackling of pregnant women in labor, AMA, Policy Statement, H-420.957, 
available at https://ssl3.ama-
assn.org/apps/ecomm/PolicyFinderForm.pl?site=www.ama-
assn.org&uri=%2fresources%2fdoc%2fPolicyFinder%2fpolicyfiles%2fHnE%2fH-
420.957.HTM (last visited May 1, 2012).  
8 Appellee Br. at 22 (RF 94-18).     
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Neonatal Nurses (“AWHONN ”)9 have all publicly opposed the practice.10  It is 

also notable that correctional health standards specifically require that correctional 

facilities provide for appropriate postpartum care, such as breast pumps and other 

medical devices and treatments to address the medical needs of women after 

childbirth.11   

Despite the weight of case law, professional medical and correctional 

standards, and the obvious risks caused by a refusal to provide for Ms. Villegas’s 

serious medical needs, Metro’s policies on their face flouted the “contemporary 

standards of decency” expressed by these authorities and were the direct cause of 

Ms. Villegas being shackled during labor and postpartum recovery and being 

                                                 
9 Shackling Incarcerated Pregnant Women, Position Statement, AWHONN, 40 J 
Obstet. Gynecol. Neonatal Nurs. (Oct. 20, 2011), available at 
http://onlinelibrary.wiley.com/doi/10.1111/j.1552-6909.2011.01300.x/pdf. 
10 In noting these medical, statutory and policy authorities as evidence of Eighth 
Amendment requirements in light of “contemporary standards of decency,” the 
District Court properly applied the type of “objective factors” courts routinely 
analyze to make such determinations.  See, e.g., Rhodes v. Chapman, 452 U.S. 337, 
346 (1981); Atkinson v. Taylor, 316 F.3d 257, 265 & n.7 (3d Cir. 2003) (relying on 
Executive Order and federal regulation on smoking in public buildings as evidence 
of societal consensus); Lopez v. LeMaster, 172 F.3d 756, 761 (10th Cir. 1999) 
(holding that state health standards for minimum level of supervision and staffing 
in jails “provide persuasive authority concerning what is required”); Rodriguez v. 
McClenning, 399 F. Supp. 2d 228, 237-38 (S.D.N.Y. 2005) (relying on trend 
toward statutory prohibition of sexual contact between prison employees and 
prisoners in holding that “any sexual assault of a prisoner by a prison employee 
constitutes cruel and unusual punishment”). 
11 See Standards for Adult Correctional Institutions, ACA, Standard 4-4353 (4th  
Ed. 2003); Standards for Health Services in Jails, NCCHC, Standard J-G-07 
(2008).    
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denied a prescribed medical device to address the postpartum condition of 

lactation.  See Villegas, 789 F. Supp. 2d at 899, 914 n.7.  Hence, the District Court 

correctly ruled that as a matter of law and uncontested fact, Ms. Villegas met her 

burden on the objective component of the test.  

II. The District Court Properly Held that as a Matter of Law and 
Uncontested Fact, Ms. Villegas Demonstrated Metro Staff were 
Aware of the Risks Inherent in Shackling her and in Forbidding her 
to Express her Breast Milk. 

 
 The subjective component of the Eighth Amendment test requires showing 

that corrections officers were deliberately indifferent to a detainee’s serious 

medical needs.  As this Court has recognized on multiple occasions, “[d]eliberate 

indifference” is a state of mind akin to criminal recklessness: “‘the official must 

both be aware of the facts from which the inference could be drawn that a 

substantial risk of serious harm exists, and he must also draw the inference.’”  

Curry v. Scott, 249 F.3d 493, 506 (6th Cir. 2001) (quoting Farmer, 511 U.S. at 

837); Phillips v. Roane Cnty., Tenn.  534 F.3d 531, 539-42 (6th Cir. 2008); 

Harrison, 539 F.3d at 517.  However, “a plaintiff need not show that the official 

acted ‘for the very purpose of causing harm or with knowledge that harm [would] 

result.’”  Comstock, 273 F.3d at 703 (quoting Farmer, 511 U.S. at 835).  As the 

District Court properly recognized, “‘a detailed inquiry into [the officer’s] state of 

mind,’ is unnecessary as conscious indifference is not required.” Villegas, 789 F. 

Supp. 2d at 913 (quoting Weeks v. Chaboudy, 984 F.2d 185, 187 (6th Cir. 1993)).  
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Ms. Villegas met her burden on this subjective component for two reasons: (1) as 

the uncontested record shows, Metro refused to comply with clear medical orders 

and repeated requests by medical staff due to its own policies and (2) deliberate 

indifference can be inferred from the obviousness of the risks to which Metro 

exposed her.  

A. The uncontested record in this case demonstrates Metro 
refused to comply with medical orders – to unshackle Ms. 
Villegas and to allow her to express her breast milk – 
despite knowledge of the risks so created.   

 
 Metro showed deliberate indifference to Ms. Villegas’s serious medical 

needs by failing to comply with doctors’ orders to remove the shackles and allow 

her to express her breast milk.  In Estelle, the Supreme Court explained that 

deliberate indifference is evidenced by corrections officers “intentionally denying 

or delaying access to medical care or intentionally interfering with the treatment 

once prescribed.”  Estelle, 429 U.S. at 104-05 (emphasis added).  Courts have 

consistently held that the failure to carry out medical orders constitutes deliberate 

indifference.  As this Court has held, “[c]omplying with a doctor’s prescription or 

treatment plan is a ministerial function, not a discretionary one,” Boretti, 930 F.2d 

at 1156, and failure to do so is deliberate indifference.  See, e.g., id. at 1154 

(finding that failure to follow prescribed protocol of changing dressing on 

plaintiff’s wound daily constituted deliberate indifference); Byrd v. Wilson, 701 
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F.2d 592, 594 (6th Cir. 1983) (same as to failure to provide medicine and diet 

prescribed for inmate with cirrhosis); Newsome v. Peterson, 66 Fed. Appx. 550, 

551 (6th Cir. 2003) (unpublished) (same as to failure to provide prescribed 

migraine medication); Hines v. Wilkinson, 34 F.3d 1068, 1994 WL 419563, *3 (6th 

Cir. Aug. 10, 1994) (same as to failure to provide prescribed medication).   

 Metro did exactly this.  It is uncontested that Metro knew of the “No 

Restraint” order that Ms. Villegas’s physicians issued, for the officers at the 

hospital phoned prison authorities for permission to remove the restraints pursuant 

to that medical order.  Appellee’s Br. at 10, 22-23.  It is also uncontested that 

Metro denied the permission; ignored the order; and refused the repeated, direct 

requests of medical staff to remove the restraints.12  It is likewise uncontested that 

medical staff provided Ms. Villegas with a breast pump and prescribed its use to 

avoid a serious infection; that Metro forbade her to take the pump back to the jail, 

and thus forbade her to express her breast milk; and that, as a result, she 

“developed mastitis” and experienced “excruciating pain.”  Appellee Br. at 10, 33-

34.  Metro’s only defense – that Ms. Villegas did not challenge that denial and 

insist on access to a pump (Appellant Br. at 11) – is no defense at all: the medical 

                                                 
12 As described above, supra Introduction, within an hour of Ms. Villegas’s arrival 
at the hospital, “Dr. Robertson signed a physician order asking that the shackles be 
removed”; hospital staff repeatedly asked the DCSO officers to remove the 
restraints; and the DCSO officers themselves discussed the existence of the “no 
restraint” order.  Appellee Br. at 9-10, 22-23.  
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needs test does not place the burden on a detainee to insist that correctional 

officers comply with explicit medical orders when they so blatantly refuse to do so.  

The case law leaves no doubt that this is the government’s responsibility.  See 

Harrison, 539 F.3d at 517.   

 Finally, it is uncontested that Metro’s own policies required that the medical 

orders at issue be disregarded by correctional officers.  See Villegas, 789 F. Supp. 

2d at 899, 914 n.7.13   There is no question that Metro was fully aware of its own 

policies.  Indeed the record demonstrates that at least one of the officers questioned 

the safety of the policy while Ms. Villegas was being transported to the hospital, 

id. at 898, and another disregarded the policy during his shift, but re-shackled her 

before shift change because of the policy.  Id. at 899.   

Thus, by instituting and enforcing policies that required shackling Ms. 

Villegas during labor and postpartum recovery and denying her access to a breast 

pump, Metro intentionally interfered with the care prescribed by doctors, which 

constitutes deliberate indifference under the Eighth and Fourteenth Amendments.  

Estelle, 429 U.S. at 104-05.  

                                                 
13 In contrast to the mandatory shackling required by Metro’s policies, the Eighth 
Circuit noted in Nelson that the shackling policy in question was discretionary and 
therefore the question was whether a fact finder could determine that the 
correctional officer who shackled the plaintiff disregarded an obvious risk.   
Nelson, 583 F.3d at 527, 529.  Here there is no question that Metro policy required 
that officers disregard Ms. Villegas’s serious medical needs by shackling her 
during labor and postpartum recovery. 
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B. Deliberate indifference is also properly inferred from the 
obvious risk of harm caused by Metro’s actions.   

 
 As the Supreme Court has held, knowledge is inferred “from the fact that the 

risk of harm is obvious.”  Hope v. Pelzer, 536 U.S. 730, 737 (2002) (quoting 

Farmer, 511 U.S. at 842).  Because government officials “do not readily admit this 

subjective component, . . . ‘it [is] permissible for reviewing courts to infer from 

circumstantial evidence that a prison official had the requisite 

knowledge.’”  Phillips, 534 F.3d at 539-40 (quoting Comstock, 273 F.3d at 703); 

Estate of Carter v. City of Detroit, 408 F.3d 305, 313 (6th Cir. 2005).  Notably, a 

detainee in Ms. Villegas’s position need not prove that officers had personal 

knowledge of her individual medical needs; rather, she need prove only that they 

had personal knowledge that pregnant women in general are at risk of injury from 

shackling, and that immediately postpartum, a woman forbidden to express breast 

milk as ordered by her physician is at risk of medical harm.  Bishop v. Hackel, 636 

F.3d 757, 767 (6th Cir. 2011) (citing Taylor v. Mich. Dep’t of Corr., 69 F.3d 76, 81 

(6th Cir. 1995) (“Farmer makes it clear that the correct inquiry is whether [an 

official] had knowledge about the substantial risk of serious harm to a particular 

class of persons, not whether he knew who the particular victim turned out to 
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be.”)).14  Therefore, failure to address an obvious risk of harm is sufficient to show 

deliberate indifference.  

 Here, the District Court properly found that Metro was deliberately 

indifferent to Ms. Villegas’s serious medical needs because the increased medical 

risks caused by both shackling a woman during labor and postpartum recovery and 

denying access to her medically prescribed breast pump were obvious. See 

Villegas, 789 F. Supp. 2d at 916.  In doing so, the District Court followed a long 

line of consistent judicial findings.  In Nelson, for example, the Eighth Circuit 

recognized that “[t]he obvious cruelty inherent in [shackling women during labor] 

should have provided [the officer] with some notice that [her] alleged conduct 

violated [the plaintiff’s] constitutional protection against cruel and unusual 

punishment. [She] was treated in a way antithetical to human dignity . . . and under 

circumstances that were both degrading and dangerous.”  538 F.3d at 534 (quoting 

Hope, 536 U.S. at 745).  Likewise, the court in Women Prisoners held that a 

corrections officer who shackles a woman in labor acts with “deliberate 

                                                 
14 The subjective prong does not ask whether correctional officers actually caused 
an injury, but rather whether they were indifferent to a risk of harm.  Thus, defense 
expert’s claim that chaining Ms. Villegas during labor and postpartum recovery 
“did not enhance [her] medical risks” or cause her “excessive pain” would be 
irrelevant – even if it were true.  See Appellant Br. at 17-18.  Notably, the District 
Court found the testimony of neither Metro’s medical expert nor its correctional 
expert credible.  See Villegas, 789 F. Supp. 2d at 916-17 n. 9.  Here, DCSO 
officers showed deliberate indifference because they took actions known to place 
any woman in labor or immediately postpartum at risk of harm. 
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indifference . . . since the risk of injury to women prisoners is obvious.” Women 

Prisoners, 877 F. Supp. at 699; see also Brawley, 712 F. Supp. 2d at 1220 

(“Existence of this subjective state of mind may be inferred from the fact that the 

risk of harm is obvious.”); see also Nelson, 583 F.3d at 530 n.5 (noting the inherent 

risk of childbirth; the high worldwide mortality rates for women during childbirth; 

and the universal awareness of its dangers).  

 Here too, the obviousness of the risk Metro inflicted on Ms. Villegas is 

supported by national standards, laws, policies, and practices that reject the use of 

shackles on pregnant women because it interferes with necessary medical care and 

places the woman and fetus at risk of serious harm.  Villegas, 789 F. Supp. 2d at 

918-19; Nelson, 583 F.3d at 531-34.  Not only do national medical organizations 

unanimously agree that shackling pregnant women during labor, delivery, and the 

postpartum period poses serious and unnecessary risks on the health of a woman 

and her baby, but even federal law enforcement agencies and correctional health 

and professional associations oppose the practice.  See Point 1, supra.  For 

example, policies issued by Immigration and Customs Enforcement (“ICE”),15 the 

Federal Bureau of Prisons,16 and the United States Marshals Service,17 as well as 

                                                 
15 ICE, Detention Standards §§ 4.4(V)(e)(1), 4.4(V)(A)(1) (2011), available at 
http://www.ice.gov/doclib/detention-standards/2011/medical_care_women.pdf.  
16 Escorted Trips, Program Statement No. 5538.05, Federal Bureau of Prisons (Oct. 
6, 2008), available at http://www.bop.gov/policy/progstat/5538_005.pdf (“An 
inmate who is in labor, delivering her baby, or is in post-delivery recuperation, or 
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those by NCCHC,18 and the American Correctional Association (“ACA”)19 all 

prohibit shackling a woman during labor, delivery, and postpartum recovery, 

except in the most extraordinary circumstances, because it is unnecessary and puts 

the woman’s health at risk.  Similarly, sixteen states (Arizona, California, 

Colorado, Hawaii, Florida, Idaho, Illinois, Nevada, New Mexico, New York, 

Pennsylvania, Rhode Island, Texas, Vermont, Washington and West Virginia) 

have explicitly banned the practice of shackling women during labor, delivery and 

                                                                                                                                                             
who is being transported or housed in an outside medical facility for the purpose of 
treating labor symptoms, delivering her baby, or post-delivery recuperation, should 
not be placed in restraints unless there are reasonable grounds to believe the inmate 
presents an immediate, serious threat of hurting herself, staff or others, or there are 
reasonable grounds to believe the inmate presents an immediate and credible risk 
of escape that cannot be reasonably contained through other methods.”). 
17 Restraining Devices, U.S. Marshals Service Directives § 9.1 (Jun. 1, 2010), 
available at http://www.usmarshals.gov/foia/Directives-
Policy/prisoner_ops/restraining_devices.pdf (“Restraints should not be used when 
compelling medical reasons dictate,  including when a pregnant  prisoner  is in 
labor, is delivering her  baby,  or  is in immediate post-delivery recuperation.”). 
18 Restraint of Pregnant Inmates, Position Statement, NCCHC (adopted Oct. 10, 
2010), available at 
http://www.ncchc.org/resources/statements/restraint_pregnant_inmates.html 
(“Restraint of pregnant inmates during labor and delivery should not be used.  The 
application of restraints during all other pre-and postpartum periods should be 
restricted as much as possible and, when used, done so with consultation from 
medical staff.”). 
19Public Correctional Policy on Use of Restraints With Pregnant Offenders, ACA 
(ratified Jan. 24, 2012), available at 
http://www.aca.org/government/policyresolution/view.asp?ID=78 (“Leg restraints 
should be used only in extreme circumstances during transport and never during 
labor and delivery.”). 
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postpartum recovery or limited such practices to extraordinary circumstances.20  

The harms and risks of shackling pregnant women are so well known that Metro 

conceded that its guidelines did not adequately provide for the medical needs of 

women in labor.  Appellee Br. at 23-24.  (“Sheriff Hall admitted that the policies in 

effect in July 2008 did not, to his satisfaction, take into account the practicality of 

the circumstance of the pregnant inmate.”).21   

Hence, the obviousness of the risks to which Metro exposed Ms. Villegas 

also establishes Metro’s deliberate indifference.  

CONCLUSION 

 For the reasons set forth above, Amici Curiae respectfully request that the 

Court affirm the District Court’s grant of partial summary judgment to Ms. 

Villegas.   

      By:       /s/ Alexa Kolbi-Molinas             
  

Susan Talcott Camp (NY Bar No. 268870) 
Alexa Kolbi-Molinas (NY Bar No. 
4477519) 
American Civil Liberties Union Foundation 

                                                 
20 2012 Ariz. Legis. Serv. Ch. 43 (S.B. 1184); Cal. Penal Code § 3423; Colo. Rev. 
Stat. § 17-1-113.7; Haw. Rev. Stat. § 353-122; 2012 Fla. Sess. Law Serv. Ch. 
2012-41 (S.B. 524); Idaho Code § 20-902; 55 Ill. Comp. Stat. 52-15003.6; Nev. 
Rev. Stat. §209.376; N.M. Stat. § 33-1-4.2; N.Y. Correct. Law § 611; 61 Pa. Const. 
Stat. § 5905; R.I. Gen. Laws. § 42-56.3-3; Tex. Gov’t Code. Ann. § 501.066; Vt. 
Stat. tit. 28, § 801a; Wash. Rev. Code § 72.09.651; W. Va. Code § 31-20-30a. 
21 Notably, Metro changed its policy after the incident that is the subject of this case 
to eliminate the shackling of pregnant inmates.  Appellee Br. at 24.   
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ADDENDUM 1 
 

Pursuant to 6 Cir. R. 28(f) and Fed. R. Cir. P. 32.1(b), amici hereby attach 
Reynolds v. Sielaff, 81 Civ. 107 (S.D.N.Y. 1990) (stipulation and order of 
settlement entered Oct. 1, 1990) (unpublished), which to amici’s knowledge is not 
available in a publicly accessible electronic database. 
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