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PRELIMINARY STATEMENT

In accordance with Fed. R. App. P. 28(d) and consistent with the
designations used by the District Court, Plaintiff/Appellee Juana Villegas will be
referred to as “Ms. Villegas” and Defendant/Appellant Metropolitan Government
of Nashville and Davidson County will be referred to as “Metro.” The Davidson
County Sheriff’s Office is referred to as “DCSO.”

STATEMENT OF AUTHORSHIP

No party’s counsel has authored this brief in whole or in part. No party or
party’s counsel contributed money that was intended to fund preparing or
submitting this brief. No person, other than Amici Curiae, contributed money that
was intended to fund preparing or submitting this brief.

CORPORATE DISCLOSURE STATEMENT

Pursuant to 6 Cir. R. 29(c)(1) and Fed. R. App. P. 26.1, Amici Curiae
American Civil Liberties Union Foundation, Inc., a 501(c)(3) nonprofit corporation
incorporated in the State of New York, and the American Civil Liberties Union of
Tennessee, a 501(c)(3) nonprofit corporation incorporated in the State of
Tennessee, make the following disclosure:

1. Neither Amici are a publicly held corporation or other publicly held entity.

2. Neither Amici have a parent corporation.
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3. No publicly held corporation or other publicly held entity owns 10% or
more of either Amici.
4. Neither Amici is a trade association.

INTERESTS OF AMICI CURIAE

The American Civil Liberties Union Foundation (“ACLU”) is a nationwide,
nonprofit, nonpartisan organization of more than 500,000 members dedicated to
preserving the principles of liberty and equality embodied in the Constitution and
this nation’s civil rights laws. Consistent with that mission, the Reproductive
Freedom Project of the ACLU Foundation has long fought to ensure that women,
including pregnant women, are accorded equal treatment under the law.
Additionally, the National Prison Project of the ACLU Foundation was established
in 1972 to protect and promote the civil and constitutional rights of prisoners.
Since its founding, the National Prison Project has challenged unconstitutional
conditions of confinement and over-incarceration at the local, state, and federal
level through public education, advocacy, and successful litigation. The ACLU
and its legal projects have long fought to ensure incarcerated women have access
to safe, necessary, and appropriate reproductive health care throughout pregnancy.

The ACLU of Tennessee is the ACLU’s Tennessee affiliate. With more

than 3,000 supporters statewide, the ACLU of Tennessee has worked consistently
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to protect the civil liberties guaranteed under state and federal law, including
women’s rights to equality and reproductive freedom.

This case is critical for the thousands of women and girls who give birth in
American jails, prisons and youth detention centers every year. For these
individuals the harms and risks of shackling during labor, delivery and postpartum
and the lack of postpartum care are serious threats. The Eighth and Fourteenth
Amendments represent critical protections against the substantial risk of serious
harm for women, girls, and babies created by correctional policies and practices
such as those at issue in this case. At a time when state legislatures and other
courts have intervened to prohibit the use of shackles and protect the health of
women prisoners and their babies, a reversal of the District Court in this case
would constitute a giant step backward for prisoners and detainees in the Sixth
Circuit and beyond.

While Ms. Villegas’s brief presents compelling arguments in support of the
District Court’s judgment, Amici write separately to provide the Court with the
benefit of their expertise litigating these issues and working with medical staff,
pregnant women prisoners, and prison administrators.

INTRODUCTION

This is a case of shocking and deliberate indifference to the wholly obvious,

serious medical needs of Juana Villegas and the child she was about to deliver.
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Metro violated the Constitution not merely by knowingly ignoring obvious and
serious medical needs and promulgating policies that place pregnant women at risk
of serious harm, but also by contravening clear medical orders of which they had
actual knowledge. It is therefore a simple case: a corrections officer’s refusal to
comply with medical orders based on corrections policies that place detainees at
serious risk of substantial harm ipso facto constitutes deliberate indifference to a
detainee’s serious medical need.

On July 3, 2008, while nine months pregnant, Ms. Villegas was arrested for
a minor traffic violation. When she went into labor two days later, DCSO officers
took her to the hospital in chains — her arms handcuffed in front of her chest and
her ankles shackled together. Appellee Br. at 6. Under Metro’s orders, Ms.
Villegas, who had no history of violence or uncooperative behavior and who was
not accused of any violent crime, remained in shackles and/or handcuffs for 36
hours — almost the entire time she was at the hospital. 1d. at 13, 20. As required by
Metro’s policies, DCSO officers kept Ms. Villegas in shackles throughout the
majority of her labor, until approximately two hours before she delivered her son.
DCSO officers reapplied the shackles the next morning, less than six hours after

delivery. 1d. at 8. Ms. Villegas remained chained to her bed throughout her

t See Villegas v. Metro. Gov’t of Davidson Cnty., 789 F. Supp. 2d 895, 914 n.7
(M.D. Tenn. 2011) (noting the uncontested fact that Ms. Villegas was shackled as a
result of Metro’s policy).
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postpartum recovery and “was not permitted to leave her room to walk the hallway
in order to loosen her muscles and ensure against blood clots.” 1d. Her legs were
shackled together even while she used the restroom, showered, and slept. 1d.
Despite the risk of injury to her newborn, she remained shackled to the bed while
she held and nursed him. Id. Under Metro’s orders and policies, she remained in
chains despite that the maternity ward was secure, despite the constant presence of
armed correctional officers posted either inside or directly outside her room; and,
most importantly, despite repeated medical orders to remove the shackles. Id. at 9-
10, 22-23, 33.

The mistreatment and abuse did not end there, however. When Ms. Villegas
was discharged without her infant, DCSO officers deliberately disregarded
doctor’s orders that she use a breast pump to guard against a serious and
excruciatingly painful infection because Metro’s policies barred such medically
necessary treatment.> Because jail officials refused to obey that clear medical
order; refused to transport the pump from the hospital to the jail; failed to provide
any alternative care at the jail; and thus forbade her from pumping her breast milk,
Ms. Villegas developed mastitis — precisely the severe and excruciating infection

that the doctors had ordered the pumping protocol to prevent. Id. at 10, 33-34.

2 See Villegas, 789 F. Supp. 2d at 899 (noting the uncontested fact that Ms.
Villegas was denied her breast pump as a result of jail policy).
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By promulgating policies that prevent adequate medical care for serious
medical needs and by ignoring clear medical orders both to unshackle Ms. Villegas
during labor and postpartum recovery and to ensure her access to a breast pump
upon discharge from the hospital, Metro improperly and unjustifiably interfered
with her medical care and treatment. As such, Metro’s actions deliberately
jeopardized the health and safety of both Ms. Villegas and her child; caused her
unnecessary physical and psychological pain; and caused her to develop a serious,
painful, and wholly preventable infection.

ARGUMENT

The District Court correctly held as a matter of law that by shackling Ms.
Villegas during labor and delivery and denying her access to the breast pump —
both against doctors’ orders — Metro displayed deliberate indifference to her
obvious and serious medical needs. Villegas v. Metro. Gov’t of Davidson Cnty.,
789 F. Supp. 2d 895, 916 (M.D. Tenn. 2011). That decision — which was grounded
in the undisputed facts of the case and the well-established case law of the

Supreme Court, this Court, and other federal courts — should be affirmed.®

* The District Court correctly followed precedent established by the Eighth Circuit
in analyzing Ms. Villegas’s claims as conditions-of-confinement claims — in which
the question whether there was any security justification for Metro’s refusal to
follow medical orders could, at most, limit the scope of the court’s decision, but
not justify the application of a separate standard. See Nelson v. Corr. Med. Servs.,
583 F.3d 522, 528 (8th Cir. 2009) (en banc) (stating that the court was applying the
Eighth Amendment conditions-of-confinement standard of “deliberate
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It is now axiomatic that when the government takes a person into custody,
thereby restricting her ability to access medical care, it must provide for her
medical needs. See Harrison v. Ash, 539 F.3d 510, 517 (6th Cir. 2008) (“Having
stripped [detainees] of virtually every means of self-protection and foreclosed their
access to outside aid, the government and its officials are not free to let the state of
nature take its course.” (quoting Farmer v. Brennan, 511 U.S. 825, 833 (1994)).
As the Supreme Court held more than thirty-five years ago, “deliberate
indifference to serious medical needs of prisoners constitutes the ‘unnecessary and

wanton infliction of pain’” and “is inconsistent with contemporary standards of

decency.” Estelle v. Gamble, 429 U.S. 97, 104-05 (1976); see also Blackmore v.

indifference” from Farmer rather than the Eighth Amendment use-of-force
standard applicable to prison riots from Whitley v. Albers, 475 U.S. 312, 320-21
(1986)). The Eighth Circuit discussed the asserted security interest in shackling
the plaintiff in Nelson:

While “deliberate indifference to a prisoner’s serious illness or injury
can typically be established or disproved without the necessity of
balancing competing institutional concerns for safety of prison staff,”
from the record evidence in Nelson’s case there does not even appear
to have been a competing penological interest in shackling her.

Nelson, 583 F.3d at 530-31 (citations omitted); see also Curry v. Scott, 249 F.3d
493, 506 n.5 (6th Cir. 2001) (claims of supervisory liability for use of force apply
the deliberate indifference standard, not the “malicious and sadistic standard”).
Here, the District Court noted the same total lack of evidence supporting any
penological interest in shackling Ms. Villegas. Villegas, 789 F. Supp. 2d at 915-16
& n.8.
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Kalamazoo Cnty., 390 F.3d 890, 895 (6th Cir. 2004) (“The Eighth Amendment
forbids prison officials from ‘unnecessarily and wantonly inflicting pain’ on an
inmate by acting with “deliberate indifference’ toward the inmate’s serious medical
needs.” (quoting Estelle, 429 U.S. at 104-05); Berryman v. Rieger, 150 F.3d 561,
566 (6th Cir. 1998) (“[A] prisoner who suffers pain needlessly when relief is
readily available has a cause of action against those whose deliberate indifference
is the cause of his suffering.” (quoting Boretti v. Wiscomb, 930 F.2d 1150, 1154-55
(6th Cir. 1991)). The Constitution thus prohibits correctional officials from
“intentionally denying or delaying access to medical care or intentionally
interfering with treatment once prescribed.” Estelle, 429 U.S. at 104-05; see also
Harrison, 539 F.3d at 517.*

To prove deliberate indifference to a serious medical need, a detainee must
make both an objective and subjective showing. Comstock v. McCrary, 273 F.3d
693, 702-03 (6th Cir. 2001). To satisfy the objective component, a detainee must
show (1) the existence of a serious medical need and (2) that an official’s act or

omission created an objective risk of serious harm. Id. To satisfy the subjective

4+ Although courts sometimes evaluate pre-trial detainee medical care claims under
the Eighth Amendment standard, Due Process guarantees pretrial detainees such as
Ms. Villegas at least the “same deliberate-indifference standard of care as the
Eighth Amendment.” Ford v. Cnty. of Grand Traverse, 535 F.3d 483, 494-95 (6th
Cir. 2008)); see also City of Revere v. Mass. Gen. Hosp., 463 U.S. 239, 244 (1983)
(“[T]he due process rights of a [pre-trial detainee] are at least as great as the Eighth
Amendment protections available to a convicted prisoner.”).
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component of the test, a detainee must prove that the official was subjectively
aware of the risk posed by his actions. Farmer, 511 U.S. at 837. Ms. Villegas has
met her burden as to both the objective and subjective components of the test.
l. The District Court Properly Held as a Matter of Law and
Uncontested Fact, Ms. Villegas Demonstrated she had Serious
Medical Needs and that Metro Exposed her to Substantial Risks of
Serious Harm.

Considering the objective component in light of clearly established
precedent, the District Court properly held that Ms. Villegas demonstrated both the
existence of serious medical needs and that Metro’s actions exposed her to
substantial risks of serious harm.

A serious medical need is “one that has been diagnosed by a physician as
mandating treatment or one that is so obvious that even a lay person would easily
recognize the necessity for a doctor’s attention.” Harrison, 539 F.3d at 518 (citing
Blackmore, 390 F.3d at 897); Preyor v. City of Ferndale, 248 Fed. Appx. 636, 642,
643-44 (6th Cir. 2007) (unpublished). Ms. Villegas established the existence of
her serious medical needs in both ways: her condition as a laboring and then
lactating woman (1) resulted in medically prescribed treatment that Metro refused
to comply with; and (2) was also completely obvious to lay persons as a serious
medical need. First, it is undisputed that Metro flouted medical orders by

shackling Ms. Villegas in spite of the “no restraint order” issued by physicians and

the repeated requests by medical personnel to remove the restraints, Appellee Br.
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at 10, 22-23. In addition, the District Court found that denial of the breast pump
prescribed by hospital physicians to prevent serious infection was a “denial and
interference with care prescribed by a health care provider.” Villegas, 789 F. Supp.
2d at 916; see also Harrison, 539 F.3d at 518. Those medical orders alone
establish the existence of Ms. Villegas’s serious medical needs and the harm she
suffered from Metro’s refusal to comply with those orders.

Moreover, even absent such clear medical orders, as the District Court
noted, there is no longer any question that pregnancy, childbirth in particular, and
the immediate postpartum period present serious medical needs. Villegas, 789 F.
Supp. 2d at 914-15. As this Court and others have repeatedly held, childbirth
“presents a situation where the medical need [is] blatantly obvious and the medical
risks [are] great.” Havard v. Wayne Cnty., 436 Fed. Appx. 451, 456 (6th Cir. 2011)
(unpublished); see also id. at 454 (“The virtually inevitable result of pregnancy and
labor is the birth of a child” and “the birth of a child always presents a risk of
serious injury to both mother and child.”); Nelson v. Corr. Med. Servs., 583 F.3d
522,530 n.5 (8th Cir. 2009) (en banc) (“That labor is inherently risky is well
known. . . . and the hazards associated with labor and childbirth have entered the
collective consciousness.”); Brawley v. Washington, 712 F. Supp. 2d 1208, 1218-
20 (W.D. Wash. 2010) (holding that labor presents serious medical need); Pool v.

Sebastian Cnty., Ark., 418 F.3d 934, 944-45 (8th Cir. 2005) (holding that although

10
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inmate was not yet “showing,” the fact that she was pregnant, bleeding, and
passing blood clots demonstrated objectively serious medical need); Doe v.
Gustavus, 294 F. Supp. 2d 1003, 1008 (E.D. Wis. 2003) (the later stages of
pregnancy constitute a serious medical need). Metro does not attempt to argue
otherwise. Appellant Br. at 17-18.

Given the obvious risks inherent in childbirth, it is not surprising that every
court to address the question has found that shackling a woman during labor,
delivery, and postpartum is alone “sufficient . . . from an objective standpoint, [to
show both] that she had a serious medical need and [that she] was exposed to an
unnecessary risk of harm.” Brawley, 712 F. Supp. 2d at 1220; see also Nelson, 583
F.3d 522; Women Prisoners of D.C. Dep’t of Corr. v. District of Columbia, 877 F.
Supp. 634, 668 (D.D.C. 1994), modified in part on other grounds, 899 F. Supp.
659 (D.D.C. 1995); Reynolds v. Sielaff, 81 Civ. 107, 1 85 (PNL) (S.D.N.Y. 1990)
(unpublished) (stipulation and order of settlement entered Oct. 1, 1990 prohibiting
corrections department from using restraints on women during delivery) (attached
hereto as Addendum 1). Indeed, for nearly two decades, courts have consistently
held that shackling is “inherently dangerous to both the mother and the unborn
fetus.” Nelson, 583 F.3d at 529, 532-34. Thus, the District Court’s decision merely
reflects what is now settled law: that “shackles interfere[] with [a pregnant

woman’s] medical care, could be an obstacle in the event of a medical emergency,

11
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and cause[] unnecessary suffering at a time when [she] would [] likely be[]
physically unable to flee because of the pain she was undergoing and the powerful
contractions she was experiencing as her body worked to give birth.” Nelson, 583
F.3d at 530.

Furthermore, the unbroken line of cases on which the District Court relied
serves to affirm that shackling a woman during and after labor and delivery is
considered “inhumane” and “violates contemporary standards of decency.”
Women Prisoners, 877 F. Supp. at 668. This judicial consensus is amply supported
by medical evidence. For example, the American Congress of Obstetricians and
Gynecologists (“ACOG™),® the National Commission on Correctional Health Care
(“NCCHC”),° the American Medical Association (“AMA”),” the American Public

Health Association,® and the Association of Women’s Health, Obstetric and

> Health Care for Pregnant and Postpartum Incarcerated Women and Adolescent
Females, ACOG, Number 511 (Nov. 2011), available at
http://www.acog.org/Resources_And_Publications/Committee_Opinions/Committ
ee_on_Health_Care_for_Underserved_Women/Health_Care_for_Pregnant_and_P
ostpartum_Incarcerated Women_and_Adolescent Females.

® Restraint of Pregnant Inmates, Position Statement, NCCHC (adopted Oct. 10,
2010) available at
http://www.ncchc.org/resources/statements/restraint_pregnant_inmates.html.

" Shackling of pregnant women in labor, AMA, Policy Statement, H-420.957,
available at https://ssl3.ama-
assn.org/apps/ecomm/PolicyFinderForm.pl?site=www.ama-
assn.org&uri=%2fresources%2fdoc%2fPolicyFinder%2fpolicyfiles%2fHnE%2fH-
420.957.HTM (last visited May 1, 2012).

® Appellee Br. at 22 (RF 94-18).
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Neonatal Nurses (“AWHONN ™) have all publicly opposed the practice.”® It is
also notable that correctional health standards specifically require that correctional
facilities provide for appropriate postpartum care, such as breast pumps and other
medical devices and treatments to address the medical needs of women after
childbirth.**

Despite the weight of case law, professional medical and correctional
standards, and the obvious risks caused by a refusal to provide for Ms. Villegas’s
serious medical needs, Metro’s policies on their face flouted the “contemporary
standards of decency” expressed by these authorities and were the direct cause of

Ms. Villegas being shackled during labor and postpartum recovery and being

? Shackling Incarcerated Pregnant Women, Position Statement, AWHONN, 40 J
Obstet. Gynecol. Neonatal Nurs. (Oct. 20, 2011), available at
http://onlinelibrary.wiley.com/doi/10.1111/j.1552-6909.2011.01300.x/pdf.

© |n noting these medical, statutory and policy authorities as evidence of Eighth
Amendment requirements in light of “contemporary standards of decency,” the
District Court properly applied the type of “objective factors” courts routinely
analyze to make such determinations. See, e.g., Rhodes v. Chapman, 452 U.S. 337,
346 (1981); Atkinson v. Taylor, 316 F.3d 257, 265 & n.7 (3d Cir. 2003) (relying on
Executive Order and federal regulation on smoking in public buildings as evidence
of societal consensus); Lopez v. LeMaster, 172 F.3d 756, 761 (10th Cir. 1999)
(holding that state health standards for minimum level of supervision and staffing
in jails “provide persuasive authority concerning what is required”); Rodriguez v.
McClenning, 399 F. Supp. 2d 228, 237-38 (S.D.N.Y. 2005) (relying on trend
toward statutory prohibition of sexual contact between prison employees and
prisoners in holding that “any sexual assault of a prisoner by a prison employee
constitutes cruel and unusual punishment”).

' See Standards for Adult Correctional Institutions, ACA, Standard 4-4353 (4th
Ed. 2003); Standards for Health Services in Jails, NCCHC, Standard J-G-07
(2008).

13
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denied a prescribed medical device to address the postpartum condition of
lactation. See Villegas, 789 F. Supp. 2d at 899, 914 n.7. Hence, the District Court
correctly ruled that as a matter of law and uncontested fact, Ms. Villegas met her
burden on the objective component of the test.
II.  The District Court Properly Held that as a Matter of Law and
Uncontested Fact, Ms. Villegas Demonstrated Metro Staff were
Aware of the Risks Inherent in Shackling her and in Forbidding her
to Express her Breast Milk.
The subjective component of the Eighth Amendment test requires showing
that corrections officers were deliberately indifferent to a detainee’s serious
medical needs. As this Court has recognized on multiple occasions, “[d]eliberate

indifference” is a state of mind akin to criminal recklessness: “‘the official must

both be aware of the facts from which the inference could be drawn that a
substantial risk of serious harm exists, and he must also draw the inference.””
Curry v. Scott, 249 F.3d 493, 506 (6th Cir. 2001) (quoting Farmer, 511 U.S. at
837); Phillips v. Roane Cnty., Tenn. 534 F.3d 531, 539-42 (6th Cir. 2008);
Harrison, 539 F.3d at 517. However, “a plaintiff need not show that the official
acted “for the very purpose of causing harm or with knowledge that harm [would]
result.”” Comstock, 273 F.3d at 703 (quoting Farmer, 511 U.S. at 835). As the
District Court properly recognized, ““a detailed inquiry into [the officer’s] state of

mind,” is unnecessary as conscious indifference is not required.” Villegas, 789 F.

Supp. 2d at 913 (quoting Weeks v. Chaboudy, 984 F.2d 185, 187 (6th Cir. 1993)).

14
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Ms. Villegas met her burden on this subjective component for two reasons: (1) as
the uncontested record shows, Metro refused to comply with clear medical orders
and repeated requests by medical staff due to its own policies and (2) deliberate
indifference can be inferred from the obviousness of the risks to which Metro

exposed her.

A.  The uncontested record in this case demonstrates Metro
refused to comply with medical orders — to unshackle Ms.
Villegas and to allow her to express her breast milk —
despite knowledge of the risks so created.

Metro showed deliberate indifference to Ms. Villegas’s serious medical
needs by failing to comply with doctors’ orders to remove the shackles and allow
her to express her breast milk. In Estelle, the Supreme Court explained that
deliberate indifference is evidenced by corrections officers “intentionally denying
or delaying access to medical care or intentionally interfering with the treatment
once prescribed.” Estelle, 429 U.S. at 104-05 (emphasis added). Courts have
consistently held that the failure to carry out medical orders constitutes deliberate
indifference. As this Court has held, “[c]Jomplying with a doctor’s prescription or
treatment plan is a ministerial function, not a discretionary one,” Boretti, 930 F.2d
at 1156, and failure to do so is deliberate indifference. See, e.g., id. at 1154

(finding that failure to follow prescribed protocol of changing dressing on

plaintiff’s wound daily constituted deliberate indifference); Byrd v. Wilson, 701

15
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F.2d 592, 594 (6th Cir. 1983) (same as to failure to provide medicine and diet
prescribed for inmate with cirrhosis); Newsome v. Peterson, 66 Fed. Appx. 550,
551 (6th Cir. 2003) (unpublished) (same as to failure to provide prescribed
migraine medication); Hines v. Wilkinson, 34 F.3d 1068, 1994 WL 419563, *3 (6th
Cir. Aug. 10, 1994) (same as to failure to provide prescribed medication).

Metro did exactly this. It is uncontested that Metro knew of the “No
Restraint” order that Ms. Villegas’s physicians issued, for the officers at the
hospital phoned prison authorities for permission to remove the restraints pursuant
to that medical order. Appellee’s Br. at 10, 22-23. It is also uncontested that
Metro denied the permission; ignored the order; and refused the repeated, direct
requests of medical staff to remove the restraints.*? It is likewise uncontested that
medical staff provided Ms. Villegas with a breast pump and prescribed its use to
avoid a serious infection; that Metro forbade her to take the pump back to the jail,
and thus forbade her to express her breast milk; and that, as a result, she
“developed mastitis” and experienced “excruciating pain.” Appellee Br. at 10, 33-
34. Metro’s only defense — that Ms. Villegas did not challenge that denial and

insist on access to a pump (Appellant Br. at 11) — is no defense at all: the medical

12 As described above, supra Introduction, within an hour of Ms. Villegas’s arrival
at the hospital, “Dr. Robertson signed a physician order asking that the shackles be
removed”; hospital staff repeatedly asked the DCSO officers to remove the
restraints; and the DCSO officers themselves discussed the existence of the “no
restraint” order. Appellee Br. at 9-10, 22-23.
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needs test does not place the burden on a detainee to insist that correctional
officers comply with explicit medical orders when they so blatantly refuse to do so.
The case law leaves no doubt that this is the government’s responsibility. See
Harrison, 539 F.3d at 517.

Finally, it is uncontested that Metro’s own policies required that the medical
orders at issue be disregarded by correctional officers. See Villegas, 789 F. Supp.
2d at 899, 914 n.7."® There is no question that Metro was fully aware of its own
policies. Indeed the record demonstrates that at least one of the officers questioned
the safety of the policy while Ms. Villegas was being transported to the hospital,
id. at 898, and another disregarded the policy during his shift, but re-shackled her
before shift change because of the policy. Id. at 899.

Thus, by instituting and enforcing policies that required shackling Ms.
Villegas during labor and postpartum recovery and denying her access to a breast
pump, Metro intentionally interfered with the care prescribed by doctors, which
constitutes deliberate indifference under the Eighth and Fourteenth Amendments.

Estelle, 429 U.S. at 104-05.

2 In contrast to the mandatory shackling required by Metro’s policies, the Eighth
Circuit noted in Nelson that the shackling policy in question was discretionary and
therefore the question was whether a fact finder could determine that the
correctional officer who shackled the plaintiff disregarded an obvious risk.
Nelson, 583 F.3d at 527, 529. Here there is no question that Metro policy required
that officers disregard Ms. Villegas’s serious medical needs by shackling her
during labor and postpartum recovery.
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B.  Deliberate indifference is also properly inferred from the
obvious risk of harm caused by Metro’s actions.

As the Supreme Court has held, knowledge is inferred “from the fact that the
risk of harm is obvious.” Hope v. Pelzer, 536 U.S. 730, 737 (2002) (quoting
Farmer, 511 U.S. at 842). Because government officials “do not readily admit this
subjective component, . . . ‘it [is] permissible for reviewing courts to infer from
circumstantial evidence that a prison official had the requisite
knowledge.”” Phillips, 534 F.3d at 539-40 (quoting Comstock, 273 F.3d at 703);
Estate of Carter v. City of Detroit, 408 F.3d 305, 313 (6th Cir. 2005). Notably, a
detainee in Ms. Villegas’s position need not prove that officers had personal
knowledge of her individual medical needs; rather, she need prove only that they
had personal knowledge that pregnant women in general are at risk of injury from
shackling, and that immediately postpartum, a woman forbidden to express breast
milk as ordered by her physician is at risk of medical harm. Bishop v. Hackel, 636
F.3d 757, 767 (6th Cir. 2011) (citing Taylor v. Mich. Dep’t of Corr., 69 F.3d 76, 81
(6th Cir. 1995) (“Farmer makes it clear that the correct inquiry is whether [an
official] had knowledge about the substantial risk of serious harm to a particular

class of persons, not whether he knew who the particular victim turned out to

18
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be.”))." Therefore, failure to address an obvious risk of harm is sufficient to show
deliberate indifference.

Here, the District Court properly found that Metro was deliberately
indifferent to Ms. Villegas’s serious medical needs because the increased medical
risks caused by both shackling a woman during labor and postpartum recovery and
denying access to her medically prescribed breast pump were obvious. See
Villegas, 789 F. Supp. 2d at 916. In doing so, the District Court followed a long
line of consistent judicial findings. In Nelson, for example, the Eighth Circuit
recognized that “[t]he obvious cruelty inherent in [shackling women during labor]
should have provided [the officer] with some notice that [her] alleged conduct
violated [the plaintiff’s] constitutional protection against cruel and unusual
punishment. [She] was treated in a way antithetical to human dignity . . . and under
circumstances that were both degrading and dangerous.” 538 F.3d at 534 (quoting
Hope, 536 U.S. at 745). Likewise, the court in Women Prisoners held that a

corrections officer who shackles a woman in labor acts with “deliberate

' The subjective prong does not ask whether correctional officers actually caused
an injury, but rather whether they were indifferent to a risk of harm. Thus, defense
expert’s claim that chaining Ms. Villegas during labor and postpartum recovery
“did not enhance [her] medical risks” or cause her “excessive pain” would be
irrelevant — even if it were true. See Appellant Br. at 17-18. Notably, the District
Court found the testimony of neither Metro’s medical expert nor its correctional
expert credible. See Villegas, 789 F. Supp. 2d at 916-17 n. 9. Here, DCSO
officers showed deliberate indifference because they took actions known to place
any woman in labor or immediately postpartum at risk of harm.
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indifference . . . since the risk of injury to women prisoners is obvious.” Women
Prisoners, 877 F. Supp. at 699; see also Brawley, 712 F. Supp. 2d at 1220
(“Existence of this subjective state of mind may be inferred from the fact that the
risk of harm is obvious.”); see also Nelson, 583 F.3d at 530 n.5 (noting the inherent
risk of childbirth; the high worldwide mortality rates for women during childbirth;
and the universal awareness of its dangers).

Here too, the obviousness of the risk Metro inflicted on Ms. Villegas is
supported by national standards, laws, policies, and practices that reject the use of
shackles on pregnant women because it interferes with necessary medical care and
places the woman and fetus at risk of serious harm. Villegas, 789 F. Supp. 2d at
918-19; Nelson, 583 F.3d at 531-34. Not only do national medical organizations
unanimously agree that shackling pregnant women during labor, delivery, and the
postpartum period poses serious and unnecessary risks on the health of a woman
and her baby, but even federal law enforcement agencies and correctional health
and professional associations oppose the practice. See Point 1, supra. For
example, policies issued by Immigration and Customs Enforcement (“ICE”),* the

Federal Bureau of Prisons,® and the United States Marshals Service,*” as well as

* |CE, Detention Standards 88 4.4(V)(e)(1), 4.4(V)(A)(1) (2011), available at
http://www.ice.gov/doclib/detention-standards/2011/medical_care_women.pdf.

1 Escorted Trips, Program Statement No. 5538.05, Federal Bureau of Prisons (Oct.
6, 2008), available at http://www.bop.gov/policy/progstat/5538 005.pdf (“An
inmate who is in labor, delivering her baby, or is in post-delivery recuperation, or
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those by NCCHC,® and the American Correctional Association (“ACA™)" all
prohibit shackling a woman during labor, delivery, and postpartum recovery,
except in the most extraordinary circumstances, because it is unnecessary and puts
the woman’s health at risk. Similarly, sixteen states (Arizona, California,
Colorado, Hawaii, Florida, Idaho, Illinois, Nevada, New Mexico, New York,
Pennsylvania, Rhode Island, Texas, Vermont, Washington and West Virginia)

have explicitly banned the practice of shackling women during labor, delivery and

who is being transported or housed in an outside medical facility for the purpose of
treating labor symptoms, delivering her baby, or post-delivery recuperation, should
not be placed in restraints unless there are reasonable grounds to believe the inmate
presents an immediate, serious threat of hurting herself, staff or others, or there are
reasonable grounds to believe the inmate presents an immediate and credible risk
of escape that cannot be reasonably contained through other methods.”).

7 Restraining Devices, U.S. Marshals Service Directives § 9.1 (Jun. 1, 2010),
available at http://www.usmarshals.gov/foia/Directives-
Policy/prisoner_ops/restraining_devices.pdf (“Restraints should not be used when
compelling medical reasons dictate, including when a pregnant prisoner is in
labor, is delivering her baby, or is in immediate post-delivery recuperation.”).

® Restraint of Pregnant Inmates, Position Statement, NCCHC (adopted Oct. 10,
2010), available at
http://www.ncchc.org/resources/statements/restraint_pregnant_inmates.htmi
(“Restraint of pregnant inmates during labor and delivery should not be used. The
application of restraints during all other pre-and postpartum periods should be
restricted as much as possible and, when used, done so with consultation from
medical staff.”).

Public Correctional Policy on Use of Restraints With Pregnant Offenders, ACA
(ratified Jan. 24, 2012), available at
http://www.aca.org/government/policyresolution/view.asp?ID=78 (“Leg restraints
should be used only in extreme circumstances during transport and never during
labor and delivery.”).
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postpartum recovery or limited such practices to extraordinary circumstances.”
The harms and risks of shackling pregnant women are so well known that Metro
conceded that its guidelines did not adequately provide for the medical needs of
women in labor. Appellee Br. at 23-24. (“Sheriff Hall admitted that the policies in
effect in July 2008 did not, to his satisfaction, take into account the practicality of
the circumstance of the pregnant inmate.”).*

Hence, the obviousness of the risks to which Metro exposed Ms. Villegas
also establishes Metro’s deliberate indifference.

CONCLUSION

For the reasons set forth above, Amici Curiae respectfully request that the
Court affirm the District Court’s grant of partial summary judgment to Ms.

Villegas.

By:_ /s/ Alexa Kolbi-Molinas

Susan Talcott Camp (NY Bar No. 268870)
Alexa Kolbi-Molinas (NY Bar No.
4477519)

American Civil Liberties Union Foundation

202012 Ariz. Legis. Serv. Ch. 43 (S.B. 1184); Cal. Penal Code § 3423; Colo. Rev.
Stat. 8§ 17-1-113.7; Haw. Rev. Stat. 8 353-122; 2012 Fla. Sess. Law Serv. Ch.
2012-41 (S.B. 524); Idaho Code § 20-902; 55 Ill. Comp. Stat. 52-15003.6; Nev.
Rev. Stat. 8209.376; N.M. Stat. § 33-1-4.2; N.Y. Correct. Law § 611; 61 Pa. Const.
Stat. § 5905; R.I. Gen. Laws. § 42-56.3-3; Tex. Gov’t Code. Ann. § 501.066; V1.
Stat. tit. 28, § 801a; Wash. Rev. Code 8§ 72.09.651; W. Va. Code § 31-20-30a.

2 Notably, Metro changed its policy after the incident that is the subject of this case
to eliminate the shackling of pregnant inmates. Appellee Br. at 24.
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ADDENDUM 1

Pursuant to 6 Cir. R. 28(f) and Fed. R. Cir. P. 32.1(b), amici hereby attach
Reynolds v. Sielaff, 81 Civ. 107 (S.D.N.Y. 1990) (stipulation and order of
settlement entered Oct. 1, 1990) (unpublished), which to amici’s knowledge is not
available in a publicly accessible electronic database.
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URITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
————————————————————————————————————————————————— x

DANIEL REYNOLDE, CARLOS CRUZ,
TYRONE McGRAW, MADRICK WALLACE,
LINDA GRIER, individually and on behalf of
gl other persoms similarly situated,

Plaintiifs,
~againgt-

ALLYN BIELAFF, Commissioner of

the Department of Correction of the City of
New York; J. EMILIO CARILLO, M.D., President
of the Health and Hospitals Corporation of
the City of New York; ESTA ARMSTRONG,
Director of Prison Health for

the Health and Hospitals Corporation;
WOODROW MYERS, M.D., Commissioner of
the Department of Health of the City of New
York; BILLY JONES, M.D., Commissioner of
the Department of Mental Health, Mental
Retardation and Aleoholism Services of the
City of New York; MICHAEL PASTENA,
JAMES BIRD and LEE MAJOR, Deputy
Wardens in Command of the prison wards at
Bellevue, Elmhurst and Kings County
Hospitals, respectively; DANIEL
SCHWARTZ, M.D., HENRY WEINSTEIN,
M.D., and ARTHUR CRONIN, M.D.,
Directors of the prison wards at Kings
County, Bellevue and Elmhurst Hospitals,
respectively; ALAN CHANNING, JAMES
BUFORD and PETE VELEZ, Executive
Directors, Bellevue Hospital Cenier, Kings
County Heospital Center and FElmhurst
Hospital Center, respectively; MICHAEL
TANNENBAUM, Aecting Assistant
Commissioner for Prison Health Services of
the Department of Health of the City of New
York; DAVID DINKINS, Mayor of the City
of New York; individually and in their
official capacities,

Defendants,

STIPULATION O

81 Ctv. 187 (PNL)

WHEREAS, this action was commenced on January 9, 1881,
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by a class of all pre-trial detainees who were or would be confined in
the medica! and psychiatric wards operated by the New York City
Department of Correction and the Health and Hospitals Corporation
then Jocated at Bellevue, Kings County and Elmhurst Hospitals- and all
prisoners who, while under DOC custody, were or would be placed on
eiviian medical wards at any of these three hospitals, seeking
declaratory and injunctive relief to remedy alleged violatien's of
plaintiffs' rights wunder the First, Sixth, Eighth, Ninth and
Fourteenth Amendments to the United States Constitution; and

WHEREAS, defendants filed their answer on June 10, 1981,
denying the allegations in the complaint; and

WHEREAS, class certification was granted on consent by
this Court on February 2, 1981; and

WHEREAS, the Court certified & class of (1) all pre-trial
detainees who are or will be confined on the medical ward at Bellevue
or the psychiatric wards at Bellevue, Kings County and Elmhurst
Hospitals, and {2) all prisoners (detainees and sentenced
misdemeanants) who are "outposted” on the civilian medical wards at
these hospitals. Persons are confined on these wards pursuant to
N.Y. Crim. Pro. Law § 730 (competency evaluation), N.Y. Crim. Pro.
Law § 390.30 (sentencing evaluations) or N.Y. Corr. Law § 508
{emergency medical or psychiatrie treatment); and

WHEREAS, the parties agree that for the purposes of this
stipulation, the class shall include inmate/patients on the Bellevue and

Kings County f{orensic medical wards for purposes of all structural
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fire safety claims which were raised or could have been raised in

connection with these wards; and

EAS, plaintiffs flled & first amended complaint on
September 7, 1983; und

REAS, plaintiifs filed a second amended compiaint on
Jone 26, 1986, to add new allegations that defendants were
deliberately ndlfferent to the serious psychiatric needs of olass
members housed and to be housed om the forensic psychistric wards
at Bellevue ("18 West") and Elmhurst ("D-11")} Heospitals; and

‘.' PR R 2
WHER LA

5, defendants filed an answer to the second
wnended complaint on December 34, 1888 denying the allegations in
that complaint; and

REAS, the parties have exchanged relevant documents

and have engaged in substantial discovery; and

EAS, the parties agree that the Court has jurizdiction
over this actlon and the parties, and that the Court has the authority

to order the veliel set forth in this stipulation; and

REAS, the parties, without conceding any infirmity in
their eclaims or defenses, have agreed that the terms of this

stipulation are appropriste; and

WEAS, nothing in this stipulation shall be construed as
evidence of an sdmission by defendants of any viclation of any law,
regulation, rule oy order, or of an agreement by defendants that the
provisions of thisz stipulation set forth the minimum standards for
medical or psychiatric care reguired by the United States Constitution
or by New York State law; and
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WHEREAS, nothing in this stipulation shall be construed as
evidence that defendants maintained & policy or practice that was
intended to result or, in fact, resulted in the deprivation of any
rights, privileges or tnmunities of any member of the plaintiff class;

IT IS HEREBY STIPULATED AND AGREED by the parties,
subject to approval and entry as an order by the Court after notice
is given to the plaintiff class, as follows:

Cengus

1.  Defendants shall limit the census on D1l and 19 West
to 18 and 49 patients, respectively. The parties recognize, however,
that on occasion there may arise the need to temporarily exceed the
census on either or both of these wards because of unanticipated
emergency circumstances. In the event the census exceeds the
above-stated levels for more than 72 hours, defendants agree to
notify plaintiffs' counsel, and the independent monitor during his/her
tenure (see paragraphs 73 to 80, Infra), as to the reason for such
excess and their plans to return the census to the level required by
this stipulation on an expedited basis.

Treatment Services

2. The hospital staff assigned to wards D11 and 19 West
shall provide services to inmate/patients on those wards in conformity
with the written policies and procedures of their respective hospitals,
and of the New York City Health & Hospitais Corporation.

3. These treatment services shall include:

&, Each inmate/patient upon admission to DIl or 19
West shall be evaluated by a psychiatrist, who shall interview the

LY
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frypate/petient daelly for the firgt five business daye plter admission
and at jemst three times B week therenfter. Buch interviews shell e
senducted in & confidentinl setting, unless much s setiing s elinfoally
sontraindieated or would pose 8 physical danger ¢o the staff as
goeumented jn the tnmete/patient’s chart, in which case the presence
of other hospitsl staff wiil be offected fn & manner whith minimizes
the intrusion into the patient/psychistrist relationship. The length of
ihese interviews shall be determined by the treating professions]l
gecordance with his/her medieal fndgment, but shall be maximized to
inerease the iielhosd the patient wiit benefit from these interviews.
In the event sn inmate/patient i assessed to be at risk af sulcide,
including, but net lmited to, those inmaote/patents sn suieide watch,
he/she shall be interviewed by @ psychiatrisi at least dally. Where
an fnmate/patient s actuslly seen and fnterviewed by & peychintrist
during & temm meeting {(zee parsgraph “g.d,," fofra), such eohtact
shall count as a prychiatrist interview under this sub-paragraph.

. Each inmate/patient on DI} and 9 West shell
raceive a §full admission phrysiesl  examination within 24 hours of
his/her admission te the ward. Laboratory tesis and X-Tays shall be
ordered, as sppropriate, and the vesuits shell be folfiowed up n &
timely and appropriste manner by the physician vesponsible for the
ipmate/patient's  treatment. Appropriate  medical gonsulitations,
inciuding, but not Hmited to, nuiritional asgessments, shall be
ordered by the treating physician, who chall emsure that such

conswltation eccurs within & medically appropriate tme frame and that
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the consultsnt's recommendations for treatment are followed by the
stafl of D11 or &8 West.

¢. Esch inmate/patient on D11 and 19 West shall be
geen and assessed by a member of the hospital's social service gtaff
within five days following his/her admission. Thereafter, the member
of the social service staff ghall interview the inmate/patient at least
once a week, Such weekly fnterview shall be in addition to any
contact with the inmate/patient 4t the weekly treafment temm meeting .
he social service staff member ghall collect psychosocial {nformation,
including relevant data from family members #nd gignificant others,
1ew snforcement organizations and other componenis of the eriminal
fustice system and ptheyr appropriate sources. Social service staff
assigned to the wards shall also provide appropriate concrete and
refarral services to inwmate/peatients and gignificant others and group
and individual therspy and counseling as appropriate. The length of
guch sessions shall be determined by the soelal service staf{ member
assigned to the ward In accordance with his/her olinical judgment,
but shall be maximized to increase the lkelihood that the patient ghall
beneflt from these meetings. The anit social service staff shall also
be responsible to serve as the Malson with 1) the inmate/patient’s
defense attorney, when appropriate; and 23 DOC in eases where a&n
inmate/patient iz eligible for a supervised off-ward visit to a
slgnificant family event pursusnt te DOC Directive 4012 (attached as
Extdbit 1}, or its successors. Such visits ghall be permitted unliess

the inmate/patient's treating psychiatrist determines thet such visit is
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wiinieully spntrandicated. guch @ getermbnation anall be Ancnzaenied
fq the énmate/patﬁem‘s whetrt.

4. Treatment of Inmate/patients & pit end 18 Yiert
ahall be provided by & tresbnent team pomprised of & p&ya‘iﬂatﬂst,
ps’gchmagist,. poctal worker, quarse wnd potivity sheyapist, who ghall
meet ogether, with the Jpmate/patient when appropriate, to plan for
¢rantment and aseess 8 efficacy. sndividuatized treatment phns
sonsistent with pw!‘e&siomﬂ standards snd sattored to eseh pationt's
needs shall be gormulated and followed, and mmate/patients ghall not
e discharged unless the digeharge IS eonsistent with the grestment
plan and 15 ofinically appmpﬁate. Treatment plans ghail be beged on
physical, emotional, wehavioral and pocial assessments which are
sonpistently and thoroughly eonducted for sach patient. An Initisl
preatment Flan ghell be ereated within thyee business 48Ys foltowing
¢he patient's admission, znd 2 romprehensive Preatment Flan ghall be
formutated 0o wnter then ien days sfter admigsion. Trereaiter, the
rpeutment tesm ghell meet at lenst weekly, with the femate/patient
whete appropriate. ¢p messure the patient's pPrOETeEs and modify the
ppeaiment pian when Rnecessary. Fach inmate/patient shall have &
primary therapist with whom the mate/patient sheil meet gne-on-one
as frequently a8 medioally appropriate; wut wo jess thes po  thues
cach week & B gotting which pifords a ressonable jevel of privacy.
The iengih of these meetings shall e determined By the primary
therapist In accordance with nis/her elindoal jndgwent, wot shell be
mechmived €0 fncrease the Hhelihood that the patent ghell benefit from

ghese meetings.

P
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e. Croup therapies, as apprcpriate,' shall be
avallable to Inmate/patients on DIi and 18 West for no less than amiw
{8) hours per week. Such group sessions on both wards zhall
tnelude a community meeting held at least once & week snd substance
gbupe groups.

Recreation/Activity Therapy {

4. HHC shall provide appropriate types of structured
recreational/activity therapy on the three forensic psychistric wards
amounting to at least an average of four hours per day, seven deys a
week, which smount shall include on 13 West and the KCHC forensic
psychiatric ward any outdeor recreational activities. In no event shall
fewer than two hours of structured sctivities be provided on any
given day. This amount ghall ba exclusive of time required for
indgividual inmate/patient charting.

5. Defendants shall make gvaflable on 18 West and the
KCHC {orensic psychiatric ward a minimum of seven hours of outside
recreation, weather permiting, each week. Access to such outside
recreation shall be afforded st least four days a week. Defendants
ghall ensure that any weplacement space for D11 includes outdoor
recreational space, to which inmate/patients shell have scress at lesst
seven hours each week, weather permitting.

6. In addition to the structured sctivities referred to in
paragraphs 4 and 5, supra, defendants shall make avallable on the
three forensic psychiatric wards several forms of unstructured
sctivities, Including board games and cards, movies, television and

radio, as eppropriate, so0 that during hours when ho gtructured
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metivities are seheduled, inmate/patients can avall themselves of wach
ellernate setivities.
¥.  Defendante shall swintein  guitable indoor  exercize
eguipment for the wuse by frmnte/patients op  the three forensic
peyehiatric wards and zholl provide no lese than one hour per day of
exsreise to inmate/patients. Inmate/patients on the KCHC forensic
peyehiatrle ward shell be asccorded st least one hour per day of
exercize, afther #n the gymnasfum or fn the sutdoer faciiity.
Inmate/patients on 1§ West zhall be given amccess to the indoer
exercise equipment mafntained on the ward for at Jeast }4 hours per
- weeh and po less then one hour per day. Inmate/patients on DIl shall
have access $o the indeor exercize sguipment wmaintained on the ward
for mo less than one hour per day. In additon, HHC agress to give
aceess to the famate/patients on DI to efther an exercise bieycle or
an equivalent plece of equipment during the hours batween £:00 a.m.
and 311:00 p.m. each day. Buch socess may be vestricted during
routine ward sctivitier and meals, H the conduct of which would be
disturbed by the use of such equipment. HHC sprees &ormeinmin the
fndoor exercise equipment currently avallable to the three forensic
psychietric wards, including the following specific ftems: 38 West--
ene universal gym, two rowing mechines, one axercise bieyele, one
tread mill, one sit-up bench; Dil-- one rowing machine, one mleres
cazgette player, three exercise mats, one treadmill, one exercise
bieyele, fn good rvepair and shall repair or replace with eguivalent

equipment any ftem which breaks.
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Staffing
8. Defendents agree to provide funding sufficient to
mainiain si least the foliowing stafl:
19 West ~~ 1 Unit Chief (psychiatrist)

§ FTE psychiatrists

2 ¥FTE psychalogists

2.5 ¥TE social workers

3 recreational therapists

D1y -~ 3  half-tdme peychiatrists, one of
whom serves as unit chief

1 FTE psychologist

1 FTE social worker

1.5 FTE recreational therapists

1 FTE psycniatric resident
For purposes of this agreement, FTE ("{ull Hme equivalent") for all
elinical staff members, except psychiatrists and psychiatric residents,
shall mean the provision of services on the ward for 35 hours per
week. A full ime psychistrist lne on 16 West means the provision of
mervices on the ward for 30 hours per week. Each hall time
psychiatrist line on D11 vepresents the provision of services on the
ward for 20 hours per week. A full-time psychiatrie vesident line on
D11 mesns the provision of services on the ward for 25 hours per
week.,

9. HHC shall endeavor to Keep all the positions identified

in parsgraph 8, supra, {illed at all times. Vacancies ghall be filled

-10-
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axpeditiously, and HHEC ghall temporarily replasce absent staff on DII
and 1B West where possible.

19. Hotwithstanding the provisions of paragreph 8, suprs,
HAC wmay raise the pumber of amplovees in one discipline and lower
the mumber i austher discipiine. HHC shall snsure that sny such
ehange does wot sdversely affect the trestment gervices to be
provided purzuant to paragraphs 2 through 7, suprs. In the svent
HHC slects to wmake such a change, defendants ghsall {irst notify
plaintlifs’ counsel. HHC shall alse notify the monitor ¥ such staffing
changes ave sontemplated during his/her tenure.

11,  HHC ghaH make a good faith effert two il expeditiously
any vacant ailocated iHnes on the nmwrsing staffs of DI and 19 West,
Inchuding wutilization of overtime and per diem wpurges. Defendants
agree to continue to allocate funds for the hiring of wursing steff st
2 level which meets 95% of the HANYS Standard for the mverage dajly
census &t esch ward.

2. At no time shell efther DIl or $5 West be without a
registered nurse physically present on the ward during ail fteurs,
seven days & week. At least one nursing prefessions! shall be present
in the patient mreas on DIl at all times.

13, HEC sghell endeavor to wminimize the femporary
reassignment of D11 or 19 West steff. BSuch sitaif ghall not be
temporarily reassigned to  other wsrds wunless such temporary
reassignment fs  deemed essential to address an  unenteipated,
emergency situation on  swother ward, BEC shell wnot  wely

digproportonately on the temporary veassignment of DII oy 19 West

-1~
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atal{ to handle guch unanticipated emergency situaﬁons- and ghall
make every effort to terminate D1l or 18 West ptail's temporary
poessignment BE 300N &5 possible. HHC shall notify plaintiffs’ counsel,
and the moniter during wis/her tenure, whenever any D11 or 18 West
ptaff has been reassigned pursuant to this paragraph for two
sonsecutive days. Should the second econgsecutive day fall on a
weekend or holidey, notice shall be provided on the mext business
day. WNothing in this parugraph shall atiow HHC to provide treatment
gervices in 8 guantity less than rsquired by paragraphs 2 through 7,
gupra.

14. Notwithstanding the provisions  of paragraph 13,
supra, HHC reserves the right to temporarily reassign  &0Y
psychiatrist en 18 West, the evaluating peychiatrists on Dil, and
gocial service staff and psychologists on beth D11 and 18 West,
ghould the dafly census {sll below 8 on DIL and 25 on 1% West.
Should efther hospital cheose to swercise this right, HHC shall notily
plaintiffs’ counse!, and the monitor during his/her tenure, as io the
ameunt and category of staff resources to be temporarily diverted and
the justification for such diversion. Should the census return to 9 or
2% or above, diverted gtaff resources shall be returned to Dii or 18
West lmmediately. Nothing in this parsgraph ghall alow HHC to
provide treatment gervices in a quantity less than required by
paragraphs 2 through 7, supra. In ne event shall any individual
staff member be pleced on another ward for more than three hours
per day. Defendants may avall themselves of the provisions of this

paragraph during the first two years following the entry of this

.-12-
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stipulation as an order of the Court. During this peried, the menitor
may eveloate the fmpact of this paragraph on the provisien eof the
gervices veguired by parsgraphs 2 snd 3, gupra. $f the meniior
determines that diversion of ataff resources pursuent to  this
paragraph hss resulted in » decrease Im  the treaiment services
pequired to be provided pursuant %o paragraphs 2 and 3, gubra
sounsel for plainiiifs may make an application to the Court W gtrike
this paragraph from the agreement. , however, the monltor does
mot find that the diversion of vesources pursuant to this paragraph
has resuited in & decrease in the treatment services requived to be
provided by this stipulation, defendants shall be welleved eof thelr
obligation to netify plaintiffs' counsel, and the monitor during his/her
tepure, of thelr decisions to suercise their rights under this
paragraph.

i5. Each of the three forensic peyehiatric wards ghall have
s unit chief who shall be vesponsible for ensuring that the following
are performed and/pr wiilized in conformity with appropriste medical
mtandards inecluding, but not limited to hospitsl pelicy and procedure
manuals, Stete and JCAHO standards and this agreement: adequate
treatment to patients; thmely and individusiized admission wori-ups
and  (restment planndng; obisining of eoharts of previens hospital
admdsslons; the provision eof medical services, inchuding thnely
admission physicals, prompt laboratory work and follew-up of
abnormal results, and appropriste consults with other wervices of the
hospital when needed; asssessment of sulcidality mnd assguifiveness;

gimely and appropriate contacts with inmate/patienis {and others,

-13-
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when sppropriate) by ail disciplines| formulation of appropriste
admission and discharge ecriteria; professionslly and  clinicslly
appropriate use of aectusion and restraint; professional and clinicelly
gppropriate use of medication; and the decumentation of all of these
gervices and contacts &s appropriste. In addition, this person ghall
be vesponsible for the proper performance and appropriate attendance
by stafl in all disciptines and ghall sgsist the thiet of Psychistry in
the timely conduct of peer snd quality assurance reviews. The unit
chief shall also assist the Chief of Psychiatry to ensure that his/her
ward hss appropriate space, staff and supplies.
Separation of Treatment and Fyajuation Services

1. HHC shall endeavor to ensure that psychlatrists on
D11 and 18 West who conduet wpecific evaluations pursuant to New
York Criminal procedure Law ¥ 730 shell net also be involved in the
provision of treatment gervices to immate/patients tney evaluate.
However, in an emergency., and during the gnnua! and slek jeave of
the treating ysychiatﬁsts, any psychiatrist may provide treatment to
&iny fnmate/patient regardiess of the psychiatrlst's fnvoivement in &
wy3p evaluation.”
Fhysiclan's Orders

17. Orders written by physicians ghall be followed @as
written and watches shall be conducted 8s ordersd. Only physiclans
say wodify such orders. HHC recognizes that one-to-one watches are

at times clinically appropriate and should be ardered when ndicated.

.14_
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Seclurion & Restraint
i18. The modalitles of seclusion and restraint shall be
utilized on the three foremsie psychiatric wards in striet conformity

with State law and the policfes and procedures of the hospitals.
These modalities shall not be used for ward management, punishment,
or as a wmubstitute for an appropriate watch. Medical staff ghall
carefully wmote i the inmate/patient’s medical chart the specific
reasons and justifications for orders for seelusion or restraint.

18. The unit chiefs on the three forensic psychiatric
wards shall be responsible for reviewing esch use of seclusion or
restraint within 24 hours of the time the procedure was initiated, or,
if the 24 hour period ends on & weekend or holidey, as soon as the
unit chief returns to the ward. Such reviews are intended to ensure
the procedure was ordered appropriately and that the chart reflects
adequate fustification for its use.

20. An inmate/patient in geclusion or restraint ghall be
observed every 15 minutes by mental health staff and the condition
end behavior of the inmate/patient shall be noted in his/her chart.
Inmate/patient in restraints shall have their limbs massaged and
exercised every two hours and this shall be noted in the patient's
chart.

21. Inmate/patients in meclusion or restraints shall be
afforded access to a bathroom upon their request. Bed pans shall not
be utilized as an alternative to suech access, unless the inmate/patient
is too agitated to be safely allowed such access, in which case use of
the bed pan shall be noted in the inmate/patient's chart.



Case: 11-6031 .

Document: 006111301338  Filed: 05/10/2012  Page: 47

22.  Hedical and nursing staff agsigned to DI and 19 West
@hall receive appropriate training concerning the proper utilization of
seclusion and restraint snd annual, in-gervice se-traindng. Such
training shall at & minimum sddress the requirements of New York
Btate law set forth at 14 N.¥Y.C.R.5. 27.7.

23,  Any person in seclusion on D11 for 12 eontinuous
hours shall be personally examined, and the need for continued
seclusion  evaluated, by an attending physician. Any person In
weclusion for 24 continuous hours shall be personaily examined, and
the need for continued seclusion evaluated, by the unft chief.

24.  Any person in restraints on DIl for aix eontinuous
hours shall be personally examined, and the need for continued
restraint evaluated, by an attending physician. Any person in
restraints for 12 hours ghall be personally examined, and the wneed
for eontinued restraint gvaiuated, by the unit chief.

25. In the event the Hme periods set out fn paragraphs 23
and 24, supra, relating to the requirement of a personal examination
by the unit chief end during non-business hours or et a time when
the unit chief is not scheduled to be on the ward, an appropriate
ettending physician shell examine the inmate/patient and evaluate the
need for continued seclusion or restraint. The wunit chief shall
personally examine the inmate/patient, and evaluate the need for
continued seclusion or restraint, at the beginning of his/her next day

on the ward,
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Z8.  The oblgations get forth in baragvaphs 23-25, BUPYY,
shell szase wlfter two years from the date of entry of this atpuistion
a8 wn order of the court.
?&e;ﬁ_mm_m@%mmmm.ﬁm@&wﬁmmﬂ

27, Medicstion shall not be administered or threstened as o
means for ewercizsing ward Wanegement. Nedicatien over ebjeetion on
the three forenslc peyehiatric wards shall be adiministered enly
Pursuant e court srder, gee Rivers v, Katx, 87 W.¥.34 485 (1988)
{alsc gee 14 N.Y.C.BR.R. 327.8}, or in #mergencies as defined by
State law, specifically 34 N.¥.C.R.R. 527.8{e}{1).

28. P.R.N. orders for payehotropic, tranguilizing  or
sedating medication shall be written enly when medically appropriate,
and the writing of such orders shall be monitored cavefully by the
unit chiefs on DIl and 19 West on a freguent and reguiar basis, but
wot fess than weekly, to ensure that they are written appropriately .
Heo psychotropie, tranguilizthg ar sedating  medication srders shall be
written "p.o., but if refuse, f.m. Y

28. Befare administering psychotropte, tranquilizing  or
sedating fnedication pursuant to & PRN-IM order ¢ g non-oblecting
Inmate/patient s DIl or 13 Wesi, mursing steff muast smake fts best
efforts  ¢6  have the hunate/patient iyt aggessed by  the
inmate/patient's paychiptrist or another psyehlatrist responsible for
providing gervices to DIl or 18 West, This psychiatrist shalt
Interview the inmate/patient, sssess the need for the medication and
dotument this information in the fnmate/patient's chart, In the event

ihat & psychistrist is nost aveilable within » reasonsble time under the

-17-
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circumstances of the situstion to interview and assess the
thmate/patient's need for the medication, nursing mtaff may administer
the PRN-IM medjcation gnd must document the following information fn
the inmate/patient's chart:

#. the gpecific avidence astablishing the need for the
PRN medication;

b. & deseription of the inmate/patient's behavior;

€. &n account of alternative modalities explored prior
to the administration of the medication;

d. the fnmate/patient's tonsent, including his/her
signature, if the inmate/pationt can provide it, and a notatien that
the inmate/patient was made aware of his/her right to object to the
medication; ang

e. & description of all efforts made to mecure the
presence of a pmyohiatrist, including  an expianation of why a
psychiatrist was determined to be unavaflable fo come to the ward
within a reasonable time.

J6. No medication ghall be administered to an
inmate/patient on DIl  er 1g West pursuant to standing or PRN
order over the fnmate/patient's obfection wunless {1} the conditions in
paragraph 27, supra, are met; and (2) nursing steff has first made
fts best efforts to heve the inmate/patient seen by the patient's
paychiatrist or, In his/her absence, a psychiatrist responsible for
providing services to DIy or 18 West to determine that such
adminfstration s elinically appropriate. In the event that g
psychistrist & not available within a reasonsble time under the

-18-



Case: 11-6031

Document: 006111301338 Filed: 05/10/2012 Page: 50

elrevnstances of the situation to assess the Inmate/patient and his/Nher
need for medication over objection, nursing steff may admindster the
medioatlon  and  sust decument the follewlng Imformation fn the
fmte/prtiont's ehart:

&. the specific evidence establishing the need for the
medivation, fncluding » statement fndicating that the medication is
belng  sdminfztered over objection because of an amergency, as
defined in 14 NYCRR g627.3;

b, & deseripton of the tnmate/parient’'s behavior,
Including a detafled explanation of any dengerous eondition fustifying
medication sver wbjection;

€. an account of alternative wmodalties explored prior
to the administraton of the medication 3 and

d. a description of all efforts smede o mecure the
presence of a psychiatrist, including  an explanatdon of why a
peychfatrist was determined o be unavaflable fto come te the ward
within a ressonable time,

8%, PBach adwinistratfon on DIl and 16 West of
psyehotropie, tranguiizing  or sedating medication pursusnt to &
PRN-IM order where & psychfatrist did mot interview and assess the
patient immediately pidor to the administration shall be reviewed
during  the mnent business day by each hospital's Director of
Payehiatry or his/hey designee to ensure that such atministration was
&ppropriste. Such review may nclude, should the veviewer belfeve
them to be necessary, interviews with the involved staflf and patients.

The determination of appropriateness shall be docwmnented in the
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patent's chart. This geview shall econtinue during the monitoring
period set out fn paragraphs 73, 83 and 127, infra. During the
wmonitoring period, plaintiffs’ sounse! shali pe provided monthly with
woples of the chart notes reflecting each oceasion when medication is
administered pursuant to PRN-IM orders as well as any review of
such administrations. The parties agree that plaintiffs cminsel shall
be permitted to depose members of the pPlaintif! olass at the hospitals
to presarve testimony alleging violations of paragraphs 28 and 30,
Bupra, during the monitoring period. After the end of the first year
from the date of the entry of this stipulation as an order of the
Court, phaintiffs may request, st any tme during the remainder of
the monitoring perdod, that the Court conduct a hearing eancerning
defendants’ compliance with the termy of Paragraphs 29 asnd 30,
Fupra. X such a hesring is ordered to be held, the Court shall allow
the partles to conduct reasenable discovery limited to the Igsues to be
declded at the hearing. Should plaintiffs prove that, on efther D1l or
19  West defendants have engsged in 2 pattern of abusive
sdministration of medication pursuant to PRN-IM orders, the parties
&gree to the eniry of an opder modifying this stipulation to prohibit
the writing of PRN-IM orders for a period of seven and a hall years
from the entry of the Court's medification order. Such modification
shall apply only to the ward concerning which the Court has found a
pattern of abuse. Should the monitoring period end without such a
modification being orderad, nursing stafl shall sontinue o comply
with the substantive regquirements of paragyaphs 29 snd 30, suprsa
and be required o write a professionaily appropriate nete, reflecting

_20...
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the inmute/patient's behavior, his/her need for the medication end the
nwree's boyt sfforts to Becure the presence of g peychintriet pifor to
the adwministration of the medication  each  tme medication s
administered as zet forth in paragraphs 20 and 30, sunra, but
nureing atall ghall be releved of the sdditjonal wpecifle charing
whiligatons set forth in those paragraphs,
Chartng

42.  HHC ghall ensure hat  all mediesl  staff retord
gignificant contacts with an fnmate/patient housed on D11 or 1B West
fn his/her medicsl chart, I secordsnce with professional smndards
and the wriiten policies and procedures of the hosplials, ‘These chart
entries must include, but need not be imited ¢, the following:

a.  Psychiairists shal prepare a unit admission wnote
and therealter ghall record each of their deily contacts with an
frunate/patent during the first five business days after admission,
and each of the thrics weeldy  contacts thereafter deseribed in
paregraph 3.a. Supra, Sueh  decumentation must address nt g
minbnum the inmate/patient's mentel mtatus, response to trestient plan
and any wnresolved wmedieal problems. A descriptive entry in the
Ereatment plan, where the fnmate/patient was Baen by the teem st fe
mezting, may, for the purpoeses of this agreement, constitule one of
the threa weelktly echart noteg. In addition, psvehiatrists shall chart
each dafly contact made with an inmate/patient who has bsen assessed
as 8 suicide risk,

B, Unit gociat sepvice staff shall record thelr weeldy
contact with eaeh inmate/patient.
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2.  Bhould an inmate/patient's primary therapist be 5
elinical staif member other than a Ppsychiatrist, that Pperzon shall
record each treatwent contact with the Inmate/patient in the patient
ehart, d.  Nursing staff ghan be responsibie for at least one
fiote per tour for the first 72 hours after admissfon and thersafter at
Ieast one note fn ench fnmate/patient's chart each day,

2.  HHC shal! endervor to ensure that el notes made
in patient's charts on D1l and 19 West are legibie,

33.  As eet forth in Paregraphs i8, 28 and 3¢, supra, all
uses of seclusion sr restraint and administrations of medication over
objection shall ba noted fn the inmate/patient’s chart in 2 manner
which provides a olear deseription of the reasons and fustifications
for the nse of such medalities,

34. HHC ghail slso maintain the following records on D11
snd 19 West:

a. Logs reflecting inmate/patent attendence gt
treatment groups referred to in peragraph 3.e., supra.

b. Logs reflecting Inmate/patient  attendance at
recreation/activity therapy groups referred to in paragraphs 4 and 5,
supra.

¢, logs required to be meintained by State law.

d. Logs showing the names of iInmate/patients
geciuded and/or restramed and the date on which such modalities
were utilized,

35.  ‘The obligation to maintain  the logs described in
paragraph 34(a), (b) and (d}, supra, shall ceage at the end of the

33
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fifeh yemy following the entry of this stipulation ws an erder of the
Covrt unless the monltering perdfod set forih in paregraphs T3-84,
Infrn, f& extended by the Court pursvant o paragraph 127, fnfrs.
o thet event, HHO's obligation to mafntafn thege boges mhall continye
wntd the and of the monitoring period srdered by the Ceurt.
Ruslity Assurance

36. HHC shell ensure that there is in place adequate

quality asgurance progrems at Elmhurst, Hings County and Bellevue
Hospitals to regularly and periodically each year review the sdeguacy
ef medical and psychiatric eare, fneluding charting, and other aspeets
of oare yeferred @ g this stpulation on  the three foremsic
peychiatric wards,
Pliymieal Envirenment

&%.  Fach inmate/patient on D11 and 18 West shall be

provided with lockable storage space in which his/her persepal
belengings mey be kept. Each inmate/potlent ghal! heve unmediated
seeess te hisfher locked storage space unless such access js clinfeally
coniraindicated and the basis of guch sontraindication s noted in the
inmate/patient's chare, Where patfents require assistance in sbtaining
access to thelr property, much ansistence shall be rovided by colinfeal
gtaif. Should defendants choose fo replace the purvent gtorage mpace
for Inmate/putients @t the RCHC forensic psychiatric ward, such
replacement space shali be lockaple.

38,  HHC shall furnish the three forensie Peychisivic wards
8 manner appropriate for acuie in-patient peyehdsirie wards anpd

zhall endeosvor to malntain appropriate clmate pontrel.
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38, HHC ghall maintain the three forensfc psychiatric
wards in @ state of oleaniiness and hygiene that mests appropriste
standards for hospitals, including the contro! of rodents, insects and
other vermin,

Lock-tn and Lock-ont

40.  Inmate/patients on DIl and 19 West shall not be jocked
in thelr rooms for &Ny reason st any time, except as provided in
paragraph 42, infra. Bhouwld a physician order thet en tnmate/patient
be placed In his/her room with & direction not to come out at any time
other than during the eight hour sleeping period each nght, the
medical stafl must comply with the requirements for the wiflizatfon ang
charting of seclusion, as set forth in State law and this sgreement.
The practice of lock-in/feed-in statas on 19 West shall he prohibited,
inmate/patients on 19 West may be temporarily removed to the holding
vells adjacent to the ward only upoen a physician's order and shall be
provided with a one-to-one watch by nursing staff during the time
they are in the ecell. Such removal bursuant to a doctor's order shall
be traated as & use of seclusion and shell be entered in the
inmate/patient's ehart ag such, and sghall be recorded on the log
required ¢o be maintained pursuant to parsgraph 34.d., gupra. The
notation on the log shall indicate the use of the holding cell for the
purposes of seclusion.

41. Inmate/patients on the KCHC foransic psychiatric ward
ghall not be denied aceess to thelr dormitory aress during lock-out

unless a cliniclan orders lockout for & specific inmate/patient. Night
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Ioek-in on the KCHOC forensie peychiatvic ward mav wet ewcesd alght
hours.

42. DO maintains the right to lock fnmste/patients in
thelr rooums op dermitory avess fn emergencies as zet forth in DOC
Divective 4008 (sttached awm Exhibit 2}, or iz succensors.
fale of Correction Stall

43.  The vole of NOC stafl an D11 and 18 West shal be
Bmited o medntaining  zeeurity, ALl elinfcal and programatic
funetions, including  but not  Umited to  the administeation of
mediestion, the confinement of ap inmate/patient t6 & room, the
distribution of pencils, peper, clothing, and other supplies, and
restraining  violent or sgliated inmate/patients, ahall be the
responsibility of hosplia) staff. o that end, HHC shal! ensure that
sufficient hospital stalf iz avafleble to:

B.  respond to violent sctions by immate/patients;

b. resirain such Inmate/pstients;

¢. place guch inmate/patlents  fn  pestraints or
secfusion: and

d.  assist In the administration of madication  sver
abjectdon,

44.  Corrsetlon Officers shaill not be willized o escort
patlents to snd from activitles within the sonfives of 1§ West and D11
Broper.

43.  Where the avafiable hospital stafl cannot malntsin the
safety or seourity of the ward, eorrection steff shall be permitted in

an emergency to physieally intervene in situstions where fmmedinte
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acton f8 vequired to Prevent infury to persons or serious damege to
Property.

4. Correcton offivers assigned to poste on the D11 ward
proper shell not be stationed st op near the nurses' station. ‘"Phe
purpoese of this requirement is fo avold, as much as posgible, the
eoncentration of nursing and corraction personnal fn one loeaton on
the wnit.

47. AN correction staff recelving assignments to the tlhree
forensic psychiatric wards shall receive mental health tralning from
DOC within 80 days of thefr assignment, if they have mot already
received such training. Upen their assignment to one of the three
forensic psyohiatric wards, correction officers shall recelve an
orientation eoncerning their role pursuant to this agreement. HHC
shall provide periodic training to corvection offfcers assigned to the
three wards in order ¢o reinforece the Information provided at
orientation.

48. No eorrection officer shall be assigned to eny of the
three foremsic psychistrie wards without having been personally
Interviewed by the commanding officer of the hospital ward to which
the officer is to be assigned. Ne correction officer shall be assigned
te any of the three wards 1) who has charges pending glieging
unnecessary or excessive use of foree or fallure to report use of
force or faflure to accurately report use of force; or 23 who, within
the three years prior to the officer's propesed assignment, has been
referred for reiraining pursuant to Directive 5003, or its successors,

or has been found guilty of departmental charges of unnecessary or
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exvepsive use of force or faflure to report use of foroe or faflure o
avewrately report uge of force.
Iomate/Pationt's Preparty

48.  Immate/patients on each of the thyes Burensie
peyehdatrie wards shall be permitted o store & ressonable amount of
pernonal property as deterwined by ithe space available on the prison
wards for gueh storage. The <ypes of persenal property
inmate/patients shall have access fo chell be the meme ss  that
permltied to patdents on  the eiviian psyehfeteic wards at gsch
hospital, but lwmited by any westrictons fn BOC Operations Order
81/88 (mtiached me Exhibit 3.

50.  Inmate/patients on al three foremsic psychiatcic wards
shall be allowed to keep In their personal possession, unless cliniealty
eentraindicated, personal hygiene ftems fn  acosrdauce with 14
N.¥.C.R.R. §15.2(a). Any such clinfeal eontraindication must be
decumented in the patient chart by the primery therapist. Such
personal hyglene ftems shall not fnclude razors, nall files, scissors or
ather sharp instrumenis. Any ftems not slowed %o he retalned by
Inmute/patients shed! be provided by wursing staff. WNo razor bhiade
shall be wilized by émre than one ndividual,

5. Inmate/patients on DIl shall receive wp o three
gendtery  mapkins &t & time upon  reguest unless  ofinically
contraindicated  as  documented 1 the inmete/patient’s  chart,
Inmate/patients en all three forensic psyehiatric wards shell have

unmediated access o foilet paper in the bathroom,

e
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52.  Inmate/patientz on all three foransic peychistric wards
shall be allowsd tu ratsin thelr personsl elothing and shall be allowad
to wear guch elothing at all thnes, unless clinically eontraindicated.
HHC shell make provisions on the three wards 80 thal inmate/patients'
olothes can  be regularly  laundered and  shall ensure ¢hat
inmate/patients are permiited 1o take showers on & dafly basis,
Should wearing of non-hospital clothing be elinfeally contraindieated,
the treating physician must specfically note gueh prohibition and the
resson for ft in the Inmate/patient's chart. Inmate/patients shall not
be required to change into hospitai clothing upon admission to the

- wards. Defendents shall supply indigent inmate/patients with »
reasonable amount of elean cfvilian clothing upon request,

53. HHC shall maintain an adequate supply of underwear,
pafemas, slippers, Hinens, blankets, pillows, towels ang asoap for the
use of Inmate/patients on the wards In aceordsnce with hospital policy
and practice,

Ward Rules

54. HHC shall post a elear Hst of applicable hospltal rules
and regulations, Including but mnot limited to the right to refuse
medication, the ¥ight to wear elvilian clothes, the visiting policy, and
the gmoking policy, in a prominent, accessible location on all three
forensic wards., In addition, DOC ghall meintaln a copy of the rule
book given to members of the Plaintiff eclass upon their entrance into
the jaifl system, and of the Board of Correction Minimum Standards, in
each law lfbrary which services each of the three forensie psychiatric

wards, A notice ghall be prominently displayed on aach forensic
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payehinlirie ward adviging members of the plaintiff cless thet e federal
sourt erder governs seriain conditions and prectiees sn the ward
Including: wecess to paychiatristz end other professionsl steff, the
wight to reluse medieation, sppropriate use of seclusion and restraint,
the rele of zorrection staff, the wight o wesr civilan slothing,
activities, {neluding recreation, visits and the posseselon of personal
property.  Such notice shall further advise members of the plafntify
cings that = copy of this sifpulation, ez ordered by the Court, is
meintaived in each ward law Hbrary for reference purposes and that
guestions concerning this stipulation may be directed to plafntiffs’
eounsel st the Prisoners’ Rights Profect of the Legal ald Seciety.

55,  Inmete/patients on DIl and 19 West shall mot e
profubited from talking in vorma! volees at mesls,

86. Inmate/patients on DIl and I8 West will not e
required t{o heve thelr fingernafls trimmed upon  admission €0 ihe
wards. Defendants retain the right, however, o eut the fingerneils
of any ifmmate/patient where such nctlon fs necessary for madien]
reasons as determined and decumented by a physician or to prevent a
repetition of seriously Injurious conduot.

5%, Cigareties shall be made available {o fmmate/patients on
the three fersnsic peyehiatiric wards wnless medicaily contraindicated
or prohibited by hospitel-wide rulss.

Zumate/Patient Crievances

5B.  HHC shall wake Wnown to eath inmate/patient wpon

sdmisslon te any of the three forensic psychiastric wards the existence

and purpose of the hosplital's patient advecate respongibie for the

g
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forensic psychiatrie ward, A procedure shall be maintained a0 that
inmste/patients pan confidentially submit any complaint or aliegation of
physical or verbal abuse by hospita! staff to such patient advecate,
who shall investigate such complaint or allegation with a view to
Tesolving  it, Should the Imate/patient be dissatisfied with the
proposed resolution, he/zhe Ay notify the hospital's Executive
Director, or his/her designee, of his/her dissatisfaction. The
Executive Diractor upp his/her designse ghall conduct  whatever
Investigation he/she deems necessary; his/her determination is final.
HHC shall make available to Plaintiffs' sounse] for nspection coples of
&ny grievances filed by inmate/patients and the resolutions of such
grievances during the monitoring perdod set forth in paragraphs 73-84
of this stipulation.

58. a. DOC shall establish and maintain Inmate Grievance
Procedures at sach of the three hospftals which have been approved
by the New York City Board of Correction.

b.  All allegations of excessive use of force by DOC
staff shall be handled in secordance with DOC Directive No. 5004, or
its successors. In addition, all use of force tneidents eccurring on
the Bellevue Hospital Prison Ward that are not fnitialty chosen for an
1aD investigation shall be reviewed by a Captain assigned to the
Ineident Review Team and then by the attormay ussigned to the
Incident Review Team to determine I an JAD investigation is
required,

¢. DOC shall emsure that each ‘use of force is

thoroughly  documented, In addition, the supervising officer
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reviewing wuse of force veporis shell wmake revopvnendations, where
appropriate, to the wserrection offfcerfs} invelved as tw heow the
fmeldent might have been prevented and/or how the Jowsl of force
wmight have been minimized,

d.  Any correction officer who is found gullty of oy
plesded guilty or mp contest to RUENGCERBATY or exepssive uge of
force, fallure to report use of foree, or failure te aecurately report
use of force ghall be transferred forthwith from the hospite! wards.
Trovsfer of Fonds, Persomal Property snd Cemmissary

80, Inmate/patients sdmitted to any of the three forensic
psychiatric wards whose stay in the hospital lasts, or fs anticipated
to last, more than one week may request thet DOC steff transfer
thelr funds from the sending facility io the hospital or the DOC
facllity responsible for providing commissary o the prison ward and
transfer their pevsonal property from the sending fecility to the
hospital.  Inmate/patents may make such reguests of hospital wiaff
whe shatl promptly convey the request to BOC staff. inmate/psatients
wmay be required to sign a form reguesting guch transfer. BOC will
endesvor to transfer such {unds and personal property within one (1)
business day of sueh raguest.  Visitors shail be perndtted to deposit
Tunds in inmate/prtients’ acoounts,

8. Inmate/paticnts who have funds #n  their hospiial
socounts shall be glven sccess to the commissary avaiiable for sach
hospltal prison ward.

62. At no tme shell the personal broperty {ransferred to,

and recefved from visilors mi, the three forensic psyehiatrie wards
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exceed the limits sutlined fn the existing fmsttuddonal orders at each
Prison ward. A summary of the procediures Loverning the transfer of
praperty and funds and recelpt of packages shall be posted iIn the
dayrooms at each of the three forensic peychiatric wards.

lew Library Access {

83. DOC shall maintain a mini-law lbrary at emch of the
three forensic psychistrde wards. These librarfes shall be maintained
and equipped, and Inmate/patients shall be afforded acoess to Buch
iibraries, in accordance with Institutional Orders cwrrently fn place at
the hospita! prison wards, These arders arz attached as Exhibits
4{a), 4(b), and (e},

64. 'The Code of Cenduct governing use of the law
libraries, the Iaw Hbrary schedule, and a lst of the books and
squipment avafisble with a brief deseription of those books and notice
that additional materials and assistance may be requested from other
DOC law libraries shell be Posted continuously fn the dayreom area on
the three forensic paychiatric werds and, on ig West, in the law

Ibrary.

€5.  Defendants shall make avallable a veasonable quantity
of magazines and books and English and Spanish newspepers on g
dally besls to the inmate/patients on the three forensie peyehiatrie
wards, Inmate/patients shall be provided with writing paper,
envelopes and writng Instruments @pon request, wuniless elinjeally

contraindicated as documented in the inmate/patient's chart,
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Paclures

&8, Inmate/patients on the prizon peyehistrle wards ghail
e permitted to recejve peckages in accordance with DOC Operations
Order No. Bl/88,
feligfons Bervices

87. Defendsnts ghall ensure that religlous meeds of
inmate/patients on the prison peyehfatrie are appropriziely met by
communal services as available and tndividuat enunselling,

88.  Inmate/patienis on the three forensie psychiatric wards
shall Be permitted to make and receive telephone palls in accordance
with DOC Directive 4607 {attached as Exhibit 5), or ft5 snccessors.

88.  Aecess to the telephones shall be permitted during the
dry and evening, subject to ressonable Hmitations to slow for rowtine
ward activities suych ag meals, medication and  ecount, provided,
however, that sumon access does not constitute n threat to the sufaty
or security of the prison ward,

0. Telephone wesvages from family or friends of an
emergency nature will Lhe sonveyed as goon ag possible by HEC wtaff
to the inmate/patient, wniese Ks/her psyvehiatrio condition es sesessed
without delay BY & mental heslth professional  warvants delay,
However, In no event wily the fnmete/petient be denied knowledge of
guch & phone epl, Inmute/patients shall be notified of g telephone eall
from an attorney as soon as possible and shall he permitied to weturn
such calls on the game day exeept, however, where the afterney

phone sall s pecelved after 11:00 P.m., fn which event ihe
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inmete/patient ghall be permitted to return zuch esll the following
day.
Vizits

71.  Inmate/patients on the three forensic psychiatric wards
Wil be permitted visits in accordance with the current DOC visiting
policy, as lmited by the wvislting policy of each hospftal.  Chiidren
Founger than the age sot by hospita] visiting policy shell be
permitted fo wvigit unless, after appropriate consultation with the
Inmate/patient's primary therapist, such g visit is determined to be
ciinically contraindicated. Notice of the visiting rules, including the

- provision eoncerning Young children, ghall he posted in the dayroom
and the visit area.

72, Attorney visiting at PBellevue Hospital shall be
sonducted at all Hmes in e confidential setting. At Einhurst and
Rings County Hospitals, attorney wisits ghall be conducted in as
eonfidential a getting as can be arranged.

Bonitoring

3. In order to monitor ecompliance with the foregoing
Paragraphs of this agreement the parties agree to select within thirty
days of entry of thie stipulation as an vrder of the court an
impartial, Independent forensic mental heslth professional {"the
monitor”) who shall be responsible for monitoring compliance with the
terms set forth in the foregoing paragraphs of this agreement and to
review the provision of treatment to inmate/patients on 19 West and
D1l during the first three years following the entry of this
stipulation ss an order of the Court. I the parties earmot‘. within
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thirty days, agree on the gelection of a moniter, sach slde shall
gubmit wp to three wemes to the Court which shall then chaoge fha
moniter from smong those subpdtted.

%4.  The partes anticipate thet the monitor may perfomm
is/ber foncton by condueting periodic site visiis scosmpanied by the
zounsel fer the partiez on DIl and 18 West end/or sudiiing documents
conceriing inmate/patients andg procedures on DIl snd 19 West,

¥5.  Defendunts shall allow the monitor free access to the
premises and the records of D1l and 18 West for fmspecton and/or
audlt purposes. During the first two years following eniry of dus
stipulation s an order of the Uourt, these audits or site wvisits on
Dil and 18 West shall not exceed a total of five for ecach werd, no
wore fhan ¢wo of which may be upannounced site visits. Fach glte
visit ghall be Hmited to no more than two days on each ward. Upen
notee to the parties by the monitor based upon articulsted meed, the
monitor may conduct up to Z addidonal site visits on D1l and 3% West
of no more than ome day on esch. During the third year following
entry of this stipulation as an erder of the Ceurt, the monftop may
sonduct wp o two scheduled site visits and/or audits on DII and 19
West, with esch =zite wimit msling no more than two deys o each
ward, In addition, wupon notice to the partdes by the monitor, based
dpon artiouleted meed, the monftoyr may conduet ene addittonal mite
visit to DII and 19 West of no more than ene day on each.

¥8. On each of the monitor's visits o Dil and 1§ West,
defendants shall provide him/hey with & private setting fn which the

monttor ecan meet alone with members of the pleintiff elass; and shall
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allow the monftor to have confidential discussions with the members of
esch  diselpline assigned to the wards, as well as with televant
hospital sdministrators. The monitor ghall siso be allowed to shgerve
treatment mxnd sctivity groups. Counsel ghall not be present during
any of ths monfior's activities condueted pursuant to thig paragraph,

7.  The monitor shall recefve, at his/her request, coples
of any record maintained oy prepared on D1l or 18 West, including
but not Hmited to: inmate/patient charts; logs reflecting attendance at
group actvities and group theraples; logs reflecting use of seclusion
and restraint; and logs end reports maintained by DOC and HHC on
these wards. In addition, the menitor shall recelve, at his/her
request, ecoples of any quality assurance Teports or minutes, or
reports of other monftoring agencies relevant to D11 or 18 West.

18, Subsequent to each augit and/or visit, the monitor
By prepare a report detalling his/her findings and conclusions. if
such report is brepared, ecopies shall ba provided to plaintiffs’ and
defendants' counsel, who shall have the opportunity to comment on
and/or seek modifications to the report. Subsequent to the receipt of
any comments and/op proposed modifications, the monitor shall issue g
fingl raport, to be provided to sounse) for plaintiffs and defendants.

0. Plaintiffs' counsel shal) be entitled to receive, at their
request, copies of defendants’ documentation reviewed by the monitor
in connection with any of his/her audits or gfte visits, Such
decumentation shall be made available within ten working days after
the monitor's receipt of such documentation or the conclusion of the

monftor's site visit,
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B). At the end of the thirg yenr foBowing the entry of
this stipulation as an srder of the CTeuri, the moniter whall he
relleved of eny further obligations under this agregment unless the
Court, pursuent to paragyaph 127, fnfre. ovders an exwtension of ihe
moniter's ferm,

Bl. Defendants sheli pay the compensstion snd aApenses
Incurred by the monitor n pursuit of his/her reppongibilities wnder
this agresment, Defondants shall take all steps necesesry %o mecure
approval of the relevant agreements so that such cwnpensation and
expenses can be pald to the moniter in a tmely manner.

82, During the three Jears durlng which the monftor
performs his/her duties, plaintiffs’ sounsel shell be aflowed to eonduct
8 total of fuwur mite visits on each of the three forensic puychiatric
wards, of no longer than sne day on esch ward, at which Hme they
may review any of the types of documentation made available {0 the
monitor {n paragraph 77, gupra.

83. During the two yesrs foliowing the sonclucion of the
mondtor's dutles under this agresment, plaintiffs’ covnse! shall be
entitled to senduet wp to Sour scheduled site wisils on esch of the
tiree forensic psyehintvie wards, of no longer than cne gay at each
ward, at which tme they may veview any of the types of
gdocumentation made avallable io the monftor In paragraph 97 of this
gijpulation,

88.  Plaintiffs’ counsel ghall be permittad al any Hme
during the Hfe of this agreement o confer confidentially with R’y
individual member of the plaintiff eclass during attorney vislt hours.
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Should plaintiffs’' counsel wish to confer confidentially with more than
tne member of the glass simultaneously such consultation shall be
Permitted during sttorney visit hours, Bubject to defendants' right to
schedule such consultations 0 accord with the operational and
security needs of the wards, In addition, during thfe periods
described in paragraphs 73 and 83, supra, plaintiffs' coimsel may
obtain copies of a reasonable number of patient charts and observe
the provision of treatment services and activities on DI and 19 West,
with the Hmitation that they may not observe individual or group
therapy sessions or treatment  team meetings at which an
inmate/patient is Present, unless that inmate/patient gives his/her
permission.
Qutposted Inmate/Patients

85. Defendants shall utilize mechanical security restraints
on inmates receiving medical care on  cfvilian hospital wards
{"outposted Inmates"}, as set forth below, in accordance with DOocC
Directive 4202, dated August 1, 1980 {attached as Exhibijt 6; see
paragraph 134, finfra). Defendants' responsibilities with respect to
fmplementation of subparagraphs (a) to (h) of this Paragraph shall be
governed by this directive.

&. DOC will net place mechanical restraints on an
sutposted inmate where a doctor determines that the inmate: (1) is
pregnant and fs admitted for delivery of the baby; {(2) is dependent
én a ventilator or respirator; (3) is in imminent danger or expectation
of death; or (4) where the use of mechanical restraints is medically
contraindicated. Inmates in these categories will not be shackled when
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in bed, or when out of bad o ambulate, unlegs the frunste while nt
the hospital hss ettempied to ewcape oy Fas sngaged I violent
behovior which presents a danger of Injury,

B, For all other inmetes, DOU @il not routinely uge
mechanical vestraints but will decide whether @ wse mechanteal
restraints on & ease-by-eage basis, following a review of the fnmate's
medical sondition snd security status,

€.  For oll outposts, g physiclan responsible for the
bumete's medical care {g required to inform DOC in wrlting of ¢he
inmate's medical condition on admisclon and sach day. This information
will include whether, in the vhysiclan's opinion, the fnwate falls fnto
ene of the four pategeries listed in paragraph B85.a., supra, or
whether the inmate {5 so weak from his/her fllness thet he/she eanmot
walk withowt assigtance, or whether the imnate aheuld not be Pt in
wmechanical restraints when he/she ambudates. This information will be
reviewed dafly by the commanding  offieer or his designee 8t each
heospltal prison wared,

d.  Based upon the fnformation provided by the
medical staff, sng upon the nature of the charges pending apainst the
fnmate gnd his or éaer eviming! and fnstitutionsl Ms;tefy, BOC win
decide on an individusl, cese-by-case basis whether tg put mechanical
restrafnis on an cutposted hmate when the fmmate does mot fall fnto
sne of the feur sategories lsted in paragraph 85.:., suprs. Among
the foctors DOC win consider are whether an inmate ecan ambylate
without assistance, the serlousness of the fomate's charges {felony er

misdemesnor), the nature of the charge {viclent or non-vislent), ball
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or remand status, infraction history, time remalning to be merved on
& mentence, parole status, and prior eriminal history. With respect to
parole violators, Do Bhall make bast efforts to obtain information
toncerning the efrcumstances of the parole wviolation and the
anderlying charge. DO wil ensure that 2 system s in place tp
routinely provide records and dociments necessary to moake these
determinations. Pending recelpt of this information, Inmates whe are
bot identified by the medical staff as falling into ene of the four
vategories listed in paragraph 85.a,, Supra, may be placed in
mechanical restraints. In wmaking the decision whethar {0 wuse

- mechanics] restraints, DOC may also consider the presence of other
patients {n the room, the proximity of the room to exits and other
means of egress and the aceessibility to the public.

e.  DOC may apply mechanical restrainis to an ininete
when he/she leaves his/her bed, unless the fnmate falls into one of
the four categories listed in paragraph B5.a., gupra.

f. The wultimate decigfon  to apply  mechanical
restraints will be made by DOC's Office of Operations,

& I the medical eondition or gecurity status of an
outposted Inmate gshowld change, DOC may pemove mechanical
restraints from an jnmets who has not been restrained or may apply
.mechemieai restrainis to an inmate whe had not been breviously
restrained. In addition, in those cases where an inmate has not been -
restrained but suddenly evidences behavior or becomes the subject of
Information which indicates a requirement for such restrainis, the

-4~
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offlcer guarding the fnmate mey place mechanics! restrainis on the
famate pending review by DOC supervizors.

. A& wvesord shall be malntpined of the Office of
Cperations' approval to place mechanieal restraints on an sutposted
Inmete. Such record shall olude the reasons for the approval, the
tlme wnd dnte of the gpproval, the mame of the person giving the
approval, and the inmate's hewe, book and case mumber end medfes!
statusg,

B8. The provisions of poaragraphs 88 to 8%, infra, shall
apply only ts fnmates hospitalized at hospitals st which there is a
permanent prison ward. Plaintiifs' ang defendants' wceounsel zhall
prepare & one page potice to be provided by DOC to el sutposted
inmates by the next business day following thely sutpasting which will
advise them of the provislens of this stipulation set forih In
paragraphs 85, supra, and 88 to a7, infra.

87. During the first two years aftep eniry of this
stipulation s en erder of the Court defendunts  whall provide
plaintiffs' coungel, on a bi-monthly basis, with coples of the DOC logs
meinteined at sach prison ward setiing forth the name, book snd case
number, eriminal eharg;% medical condition, mechanienl restraint status
and vesgon for meechenical vestraint status. During the third through
fifth wear after entry of this stipulation s sn order of the Court
defendants shall provide plaintiff’s eounsel with coples of such togs
on & guarierly basis.

B8, DOC shail allow sl cutposted fumates access to tollets

immediately upon request unless the fnmste’s physician has ordered



Case: 11-6031.

Document: 006111301338 Filed: 05/10/2012 Page: 73

that bed pans be used instead, in which cese an erder to that effest
must be noted in the tnmate's modica} chart,

89, Ko outpested Inmate ghall remain in  mechaniea]
restraints while {n a ahdwer, Nothing in this paragraph shay restrict
DOC's right to utilize mechaniesl restraints on an inmate/patlent while
In a shower where such inmate/patient has been clagsified "masdmun
seceurity” pursuant to dne process procedures promulgated by DOC in
eennection with the deslgnaton of eertaln inmates a5 maximum
security, ‘

80,  Outposted fnmates shall be provided telephoite
privileges, fncluding the moking of long distance collect calls, fn
accordance with DOC Directive 4007 and its Buctessors; provided,
however, such privileges nesd not be provided to inmates antposted
in areas of g hospital in which civillan patlents mre mot permitted
access to telephones becsuse of the aevarity of their filness, such as
ICUs and CCUs. Sheuld an inmate be outposted to puch 4 location, &
member of the hospital's sooial aervice staff ghall make best efforts 1o
notify the inmate's family .

8l. Correction officers responsible for maintaining security
over an outposted fmmate shall sllow the inmate reagonable privacy
during the inmate's telephone calls,

82.  Messages from attorneys or from families ind others
shall be taken by DOC or HHC employees and shal) be conveved to
the outposted inmate as Boon as possible. The outposted fnmate shall
be allowed to preturn the call a3 soon as possible,

83. Outposted Inmates shall be advised as soon as possible
after the eommencement of the outpost that they may have gccess to

...‘2..
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the mini-law Hbrary weintained on the prison ward., DOC ahell provide
materials {vom thems Jew Hbravies to e outposted inmetes withdn 24
heowrs of & weguest for these materials,

84, Cutposted inmestes shall be permitted o poceive and
woil letters dally, in sdditfon, outposied fumates shall be provided
with writing psper, envelopes and writing Mmstruments upen reguest,

85,  HHC shall provide sutpopted fnmates with accese to
dafly newspapers seven days a week and magezines gnd other reading
waterisls on & dafly Dasis,

96.  OCutposted inmates shall have the same commissary
privileges as the inmate/patients on the respactive prison peychinerie
wards. Bee parvagraphs 60 and 61, Eupra.

B7. HMembers of the hospital's soolal mervice misff shall visit
wich outposted fnmate @ laast once per week to provide sssistence in
eontaeting family members and defense attorneys, and to ensure that
the sutposted {nimntes are receiving the services to which they are
entitled pursuant to paragrephs 88 to 87 of this egveement. Mombers
of the hospital's soclal service staff mhall direct an outposted fwmate
whe hes any guestions concerning DOC's wechanical resiraint policy
to the appropriate DOC muperviser or (o the (nmate's trasting
physician.

FIRE SAFETY

88.  Polyurathane fomm metiresses with flawme retardant

tlekdng shall be used on all three forensie psyehintrie wards and sn

the prison medjcal wards at Bellevue and HCHC,

~43-



Case: 11-6031

Document: 006111301338 Filed: 05/10/2012 Page: 75

ELMBEURST BOSPITAL
28. The lobby inte which the back steirway st DIt

discharges will be sprinkiered as part of Elmhurst Howpital's Major
Bodernivation Project. The sprinkiers shall be operative by January
is8q. .

100.  File eabinets shall not obstruct the smain z:brﬁdor of
Dil. Two desks, one fn the corner at the front of DIl and one at
the door to the vislting srea wiy remain in the corridor. Any
furnfture or other objects in the main corridor will be situnted 580 ayg
mot Lo block egrass,

161. The door to the back stairway of DIl shall be a
Fireproof 8elf-Closing ("F.P.5.C.™) door approved by Underwriter's
Laboratorfes {"U.L."} and equipped with self-Jatching hardware and a
special magnetic electronie locking system.

102.  The doors to the vertieal shafts on D13 housing the
chimney and vertica; pipes running the helght of the bullding shall be
2 U.L. approved F.P.5.C. door.

103.  On DIi, locker rooms, utlty room, Hpen storage,
Janitor's eisset and kitchen shall be enclosed by 1 1/2 hour Ciags "A"
rated fire doors.

104. HHC shall maintain a contract to ensure that the New
York City Fire Department ("Fire Department™) will be Rutometically
notified by an approved central station of fire alarms at Elmhurst
Hospital,

~44-
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05, Bmoke detectors fnterconnsccied with the Ebnhacs!
Hempital's five alarm system fnwialled fn the eorridor em 01§ ahall be
mainiained,

106, ‘The smoke barpler dividing DIl fnto two swmoke
compartments of spproxbmutely equal size shaill be meintatned,

107, Iowete/patient rooms en DI shall be eguipped with
zelf -lateling pevehiatrle doors with a fire matleg of 1 1/2 hours.

188, ‘Ihe cmoke detector fn the mir conditdoning unit for the
DLl dayroom shall be maintained ty siop the operation of ihe afr
eonditioner at the first fndieation of smoke.

BELLEVOE HOSPITAL
10B.  Swmoke detectors imstulled i  the eefing in  esch

sleeping room and corvider on 19 West und 19 Seuth shall remaln
connected te the maln fire alarm fn the Engineering office on the 13th
floor Mechanical Room. Engineers miwil be on duty 24 hours 2 day to
respond te alarms snd communicste with the Fire Department.

38, The windows currently installed on the corridor mides
of vooms on 19 West and 19 Seuth shaill be replaced with fire-rated
wire glazing by Asugnst 3, 1090,

181, A& new sprinkler system shall be nstelled in those
leeker and storage areas on I8 West wnd 12 South which do ot
presently have a sprinkler system by March 1892, Sorinklers located
fn corridors and in other major storsge aress and locker vooms shall

be meintalned in working condition.

wd B
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i12. The Inminated Plastic vision panels on Toome 19W50 and
1556 ghall be replaced with 174" thick wired giass and une layer of
176" thick plexiglazs by August 31, 18so0,
KINGS COUNTY HOSPITAL

113, A 2 hour enciosure from the sialrway st the eenter of
Ward A3l to the axterlor wall of the building will be zonstructed by
June 30, 1991.

114.  Doors to the stairs and linen chutes on A3l shall be i
/2 hour Class "p" p.g. labeled, equipped with automatic tlosing
devices and positive latehing locksets.

115,  The doors to the pipe shafts en A31 which are missing
U.L. labsls shall be tested by an independent laboratory for fire
rating classification., If the doors do not mest ende requirement, they
will be replaced with appropriately labellad I 1/2 hour Clags "¢
rated doors by June 40, 1991,

116. On A3z, locker rooms, storage rooms, mnourishment
statfon which are non-UL labelled or are presently equipped with
louvers shall be repiaced with 1 hour fire rated self-closing doors by
June 30, 1991,

7. At KCHC, a fire alsrm system which transmits ap
automatie signal to the switchboard room wheye it is transmitted t¢o
the Fire Department shall be maintalned. The switchboard shail be
manned 24 hours per day, 7 days per week.

118.  Battery operated smoke detectors shall be maintained
in all sleeping areas on A31 and G-6,

~36-
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158, Plain glass endg plastie viston panels I deovs and
sopridor walls on A31 shel e replaced by Jupe 20, 1881 with /4"
Ehicle  wired glass mendwiched between 2 layers of 1/4" thick
Mexigiass,

320, The plexiglass {n the door separating AZL Trom the
slevator lobby zhall he keplaced  with 1/8" thick wired giass
saidwiched betwean two fayers of 1/4" thick Plexigians.

121, Desks and support file eabinets in the main eorridor of
G-& zhel be situsted so as not te block Jegally required egress.

122, The deors o the stalrways on (-6 ghail be UL laballed
1 /2 howr Chues"B" doors eguipped with autometie elusing devices.
Doors to the plpe shafts on G-6 shall be replaced with 1 I/2 hour
Class "B doors by June 30, 1981, Vision panels in alf doors shall be
replaced with 1/4" thick wire Elase mandwiched between 3 layers of
176" thick plexdpiass by June 3G, 19871,

123, “The locker reoms, Kitchen, Mnen storage, wllity room,
pipe chase, and clothing room stationery storage en G-§ shall he
snelosed o 1-hour fire rated censtruntion by June 20, 19%0.

124, Plain glass and plastie vision panels on 0§ shail bHe
replaced by June 30, 198) with 1/4" wive glass sandwiched between %

layers of 1/4% vlexiglans,
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ate Regelution

125. In the event that g dispute srises as o whether
defendants are out of compliance with the terms of this stpulation,
counse} for the parties shall proceed as follows:

& Counsel for the parties ahal] make a good fafth effort
to resolve any differences which ‘may arise between them over such
terms. Prior to the institution of Any proceeding before the Court to
enforce the provisions of this stipulation, plaintiffs' counse! shall
netlly defendants' gounsel and, during the first three years after
entry of this stipulation as an order, the moniter in cases of alleged
violations of the provisions set forth in Faragraphs 1 to 72, gupra, in
writing of any alatim that defendants are in violation of any provision
of this agresment.

b,  #ithin ten business days of the receipt af this notice,
counsel for plaintiffs and defendents shall meet in an attempt o
arrive at an amicable resolution of the claim. I after ten business
days following such meeting the matter has not been resoived to
plaintiffs’ satisfaction, defendants’ counsel shell be o informed by
Plaintifis’ counsel and plaintiffs may then have due recourse to the
Court,

¢. However, where plainiiffs’ eounsel asserts a claim that
invelves a threat to the Immedinte physical well-being of any member
of the plaintiff class, plaintiffs shall have due recourse to the Court
within 24 hours of notification to defendants’ counsel of such olaim.

~&K-
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d. At the time of recourse to the Court, wnder this
paragruph. sither party may submit any or aill of the veporis of the
monilor prepured pursuant te paragraph 78, mupra.

Cemttnolny Jurisdiction

326,  The Court shall retafn furisdiction over this setion for
the purpose of enforcing the provisions of his stpulsiion. In the
avent of any motlon for systemie rellet based upon defendants’ allegea
nen-complisnes with the substantive requirements of this stpulation,
defendsnts phall be considered ts be in "eompliance™ with the
provisions of this stpulation wnless platntiffs make a olear and
eonvinelng ghowing that defendants' faflures or omissions to meet the
terms of this stipulation were mnet minimal oy fgolated, but were
substantial and suwificiently frequent or widespread as to be mystemic.

127, The Court, uwpon motion and bessd upon prust of
defendants’ faflure to substantially comply with all er 2 significent
part of this stipulation with respect to DIl oy 1% West, may alter the
freguency of the monitoring or extend the monitoring perteds enly for
the ward found {o be substantally sut of complisnee by perieds of no
more than one year for each extension.

Hodification of the Terms of the Stipuiation

k28,  Bhould defendants, during the Hfe of ihis g resment,
stegive to modify any zubstantive provision of this stipulaten, they
must, fn writing, give noties to plaintiff's pounsel as to the proposed
mudification and its rutionale.

128.  Within five business days, plaintiifs’ counsel must
vespond to the proposed modification in writing to the Corporation

~BG~
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Counsel by Indicating thelr consent or their fntent to oppose the
Proposed modification. If plafntiffs' coungel refuses to consent fo the
Proposed  modification, defendants may move, pursuant ¢ Rule
8U(b){6) of the Federa Rules of Civl Procedure, for am order
modifying the relevant terms of this stpulation.

130.  If the proposed modification is made while ﬂ;e monltor
iz stll performing hiz/her responsibilities pursusnt to this ag‘reement
the Court may request an advisory peport from the monitor pursuant
to Rule 706 of the Federal Rules of Evidence.

Miscellsnesus
13}, The partes agree that the terms smet forth in

paragraphs 1, ¢ {except the first sentence), 8, § {except the second
mentence), 23-26, 43 {to extent it prohiblts ecorrecton staff
invoivement in programatic activities), 48, 58(b) (mecand sentence),
and 89-123, shall not apply to any new fachlity, including any ward of
any hospital, which shall, in the future, hovse inmate/patients who
otherwise would have been held fn facilities that are the subject of
this Htigation. AN other provisions shall spply 4o any replacement
Tacility. Morsover, defendants agree that in the event that
fnmate/patlents who would have been housed on any of the three
forensic psychiatric wards that are the suabfect of this Ltigation are
instead housed In substitute or replacement facllities they shall be
provided with the same range and freguency of services that &re
required by this stipulation with sufficlent staff in each discipline to
provide these services.

-50-
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132, The fact thet certsin proviglones of the stpulation do
aot directly refer to the Jorensic pryehistric ward st RKings Clesnly
Heospltal & not intended to suggest that the parties have vesched an
wgreement thel the activity or mervices addressed by the partionisr
provizions  ave presently provided at Hings County Hesplta! iIn =
manner or freguency satsfactory to plaintiffs. Those activities and
gervices at the Kings County Hospltal forensic psychistric ward which
ere not addressed in this stipulation have not been the gubject of this
Htigation, and the extent to which there are econsttutions] or other
deficlencies in these ereas, if such defliciencies do exist, Is reserved
for other Htigation.

133. Approval of this atipulation s an srder of the Court
will setde and compromise all olaims rafsed fu the complaints filed in
this wetion, as well az &l claims for Injunctlve and declaratory relief
which gould have bsen wade prior to the date thic stipulation is
srdered by the Court concerning a pattern and pracilee of cerrection
officer miscontduct on the thres forensic psychiatric wards, However,
the parties agrse that this stipuletion does not resoive plapntiffs’
elaims, made in this actiony, that defendants aye obligated to: {1}
weparate the mieeping ureas on the Kings County forensic psychistrie
ward from the ecorridors by lI-hour flre rated eongiruction; (32}
aiiminate the dengers plaintiifs allege to be presented by the “dead
end” eorridor on the Kings County prison medical ward: snd {33
provide matiresses with flame retardant eores an all ihree forensie

payehdatele werds,  Plaintiffs reserve the right to Hilgate these claims

~5i-
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before the Court. Defendants shall have the right to present expert
tertimony on thelr behalf in connection with the Utigation of any or
all of these claims,

134. poc Directive 4202, snnexed to thic stipuiation as
Exhibit &, shall be meintained under wea} by the Clerk of this Court.
Pleintiffs’ eounss] afrees that untdl the tGuestion of whethep Directive
4202 ix properly disclosable is resoived in this or other Mtigation,
Including e proveeding pursuant to New York Public Officers’ Law §84
et seg. {FOIL) or by other means, they shall not disclose any copy
of this directive. The fact that plaintiffs' coungel has entered into

- this agreement to maintain this directive under seal to faciitate o
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discoverable in this or other Htdgatlon or declospble under FOIL.

Doted: Hew York, New York

Avgust ¥, 15850

PHILIP L. WEINSTEIN
THEODORE H. XATZ
JONATHAN 5. CHABAN
DORI A, LEWIS

Attorneys for Plaintiffs
‘The Legal Ald Society
Prisoners’ Rights Preject
15 Park Row -~ Yih Floor
Wew York, w York 10038

By: % (-
JONATHAN 5. CHASAN
/ JC 8018
DORI 4. LEWIS
Staff Attorneys

80 ORDERED:

United States Distriot Judge

[ -f-Gp

ate

VICTOR A. HOVNER
Corporation Counsel of the

City of New York

Attorney for Defendants
100 Church Street
Mew York, Wew York 10007

By:
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